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ASSESSING THE EFFECTS OF CONSUMER 
FINANCE REGULATIONS 


TUESDAY, APRIL 5, 2016 

U.S. Senate, 

Committee on Banking, Housing, and Urban Affairs, 

Washington, DC. 

The Committee met at 10:03 a.m., in room SD-538, Dirksen Sen- 
ate Office Building, Hon. Richard Shelby, Chairman of the Com- 
mittee, presiding. 

OPENING STATEMENT OF CHAIRMAN RICHARD C. SHELBY 

Chairman Shelby. The Committee will come to order. 

Today the Committee will hear from private sector experts on 
consumer finance regulation. This Thursday, we will hear from Di- 
rector Richard Cordray. 

Nearly 5 years ago, the Bureau of Consumer Financial Protection 
opened its doors. Because of the Bureau’s structure and the means 
by which it is financed, it remains one of least accountable agencies 
in the Federal Government. 

As a result, the very consumers that the CFPB was designed to 
help have been harmed by the Bureau because some of its rules 
make it more difficult for companies to lend and offer products in 
the marketplace. 

For example, certain rules will make it more difficult for a con- 
sumer to get a prepaid card or take out a short-term, small-dollar 
loan. Such regulations may restrict access to credit entirely for in- 
dividuals, households, and businesses. 

I have long advocated for sensible consumer protections, but I do 
not believe they should be used as a substitute for an individual 
consumer’s independent — yes, independent — judgment. Also, so- 
called protections should not be implemented without regard to 
their costs or their effects on economic growth or the safety and 
soundness of any particular financial institution. 

The Bureau has enormous power over consumer financial mat- 
ters. It has, however, no statutory mandate to write balanced regu- 
lations that protect the economy or promote institutional safety 
and soundness. As it continues to exercise its considerable regu- 
latory powers, it does so without any meaningful statutory check 
by Congress. 

For example, its actions in the indirect auto lending space have 
pushed the envelope on its jurisdiction under Dodd-Frank. In order 
to circumvent Dodd-Frank’s explicit exemption for auto dealers, the 
Bureau has targeted auto lenders. 

( 1 ) 
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To do so, it has also circumvented the regular rulemaking proc- 
ess that has heen in place for 70 years. This process ensures trans- 
parency and accountability in Federal regulations. 

Instead of setting clear rules, the Bureau is using enforcement 
actions to reshape the auto finance industry. As demonstrated by 
settlements with the Bureau, its goal has been to limit the interest 
rate that dealerships charge based on factors other than financial 
risk. 

What is more, these limits often differ leading to an uneven play- 
ing field not only among companies that have settled, but also be- 
tween them and the rest of the market. I fear that this sets a dan- 
gerous precedent for the role of a regulator in our financial mar- 
kets. 

In addition, the Bureau continues to base its fair lending enforce- 
ment on the controversial legal theory of disparate impact, under 
which a company can be held liable for policies that lead to dif- 
ferent results, without any intent to discriminate. 

Further, as part of this process, the Bureau uses a methodology 
to identify “victims” that is known to produce inaccurate results. As 
a consequence, settlement funds may regularly go to individuals 
who have not been harmed in any way. 

Outcomes like this should cause the Bureau to seriously reevalu- 
ate its approach in this area. Instead, we have seen the Bureau 
and its Director double-down on the same faulty methodology. 

Equally troubling is the Bureau’s look at the use of arbitration 
clauses for financial products. Its 2015 study on this matter relies 
on a series of questionable assumptions and conclusions. 

I think it should surprise no one that the final study makes 
sweeping conclusions that arbitration agreements harm consumers 
and downplays or altogether ignores its potential benefits to indi- 
viduals. One can only assume that any final rule on arbitration will 
incorporate many of these dubious findings. 

As the Bureau continues to reshape the consumer finance land- 
scape, it is important that these and other issues be fully vetted 
before Congress and the American public. Today we will hear from 
our witnesses on how we can improve the regulation of consumer 
finance and ways to prevent the Bureau from overstepping its 
boundaries at the consumer’s expense. 

Senator Brown. 

STATEMENT OF SENATOR SHERROD BROWN 

Senator Brown. Thank you. Chairman Shelby, for holding this 
important hearing on consumer finance regulation. 

Nine years ago this week. New Century Financial, once the sec- 
ond largest subprime mortgage originator in the country, filed for 
bankruptcy. This marked the beginning of the worst financial crisis 
this country has seen since the Great Depression, something many 
on this Committee seem to have forgotten. 

Over the next 3 years, the crisis ravaged the country. Nine mil- 
lion homes went into foreclosure between 2007 and 2010. Think of 
the family with young teenagers that paid their mortgage every 
month, lost their jobs, or were victimized by speculation and all the 
things that played into that crisis. Billions of dollars of household 
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wealth disappeared overnight. Think of the senior citizen in a 
401(k) or savings they had, much of which they lost. 

Estimates on the costs of this crisis in the American economy are 
at least $10 trillion — that is $10,000 billion. It could be as high as 
$25 trillion. 

We learned that large companies gambled with retirement sav- 
ings and homes of everyday Americans, that millions of Americans 
were put into predatory mortgage products they could not afford. 

As that happened, regulators all too often were looking the other 
way. In response. Congress passed the Dodd-Frank Wall Street Re- 
form and Consumer Protection Act, which created the Consumer 
Financial Protection Bureau. 

The crisis revealed that Americans needed a Federal watchdog 
that would put their interests first. The CFPB has been absolutely 
a success. The agency has taken strong actions in a number of con- 
sumer finance markets that previously had no Federal oversight: 
credit reporting, debt collection, payday loans, student loan serv- 
icing, and auto finance. 

The benefits of CFPB are clear. Its actions have resulted in more 
than $11 billion being returned to 25 million consumers. Over and 
over, CFPB has exposed unfair and abusive behavior by financial 
companies, companies adding on hidden fees to credit cards, com- 
panies attempting to collect on debt that has already been paid off, 
companies discriminating against minorities, companies deceptively 
marketing financial products. CFPB has made consumer financial 
products safer and better for consumers. 

Its work is not done. The Bureau is working on rules to rein in 
payday loans, prepaid cards, and debt collection. It is working to 
limit forced arbitration clauses in consumer finance products — 
forced arbitration clauses, I would emphasize — clauses which deny 
consumers the right to litigate when they are harmed. 

It is critical that CFPB be allowed to finalize and implement 
these rules. It is also critical for the agency to be vigilant against 
new threats to consumers. Americans have a record $3.5 trillion in 
consumer debt, not even including mortgage debt. This number, in- 
cluding $1 trillion in student loan debt, $1 trillion in auto loan 
debt, is a full $1 trillion more than it was in 2010. 

Those who say that credit is not available to consumers today are 
not paying attention. Credit is available and it is growing month 
after month. We are seeing increasing levels of lending to subprime 
borrowers in mortgages and credit cards and auto loans. We are 
seeing nonbank lenders expanding their role in consumer lending 
from FinTech companies to nonbank mortgage originators. 

It is vital that CFPB exist. It is vital that they exist to watch 
these developments and take action when needed. It is our duty on 
the Banking Committee in both parties, it is our duty in Congress 
to resist the collective amnesia that is all too present in this hear- 
ing room and in this Congress, and to ensure that the same bad 
practices that led to the crisis that hurt so many Americans, that 
those practices are not repeated by a new set of players. It is why 
I continue to be troubled by Republican efforts to undermine and 
in some cases eliminate the CFPB. 

Three years ago. Director Cordray said he wants the Bureau to 
“make sure we stay in touch with the people who need us most to 
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do our work.” That is why I am pleased that Reverend Willie Gable 
could be with us here today from New Orleans. I understand you 
are a graduate of Union Theological Seminary in Dayton, Ohio. 
Good move — for us and for you. Dr. Gable has seen firsthand the 
effects of too little financial regulation in communities. 

I know, Mr. Chairman, that Dr. Gable is the only witness on this 
panel representing consumers, representing everyday Americans. 
The other three witnesses, by and large, represent the views of the 
financial industry. I regret — as much as Dr. Gable, I know, can 
hold his own — I regret that this Committee’s panel today is not 
more balanced. Dr. Gable is by no means alone. I ask consent to 
enter 11 statements I have received from consumer advocacy orga- 
nizations in the record. 

Chairman Shelby. Without objection. 

Senator Brown. Thank you, Mr. Chairman. I look forward to the 
testimony of all four of you. Thank you. 

Chairman Shelby. I think as we start this hearing, we need to 
recognize that we are all consumers, every single one of us, you 
know, with some degree. 

First, we will today receive testimony from Mr. Leonard Chanin, 
Of Counsel at Morrison & Foerster. 

Next we will hear from Mr. David Hirschmann, President and 
CEO of the U.S. Chamber of Commerce Center for Capital Markets 
Competitiveness. 

Then we will hear from Reverend Willie Gable, Jr., Doctor of 
Ministry, Chairman of the Board, National Baptist Convention 
USA, Housing and Economic Development Commission, and Pas- 
tor, Progressive Baptist Church. 

Finally, we will receive testimony from Mr. Todd Zywicki, Foun- 
dation Professor of Law and Executive Director of the Law and Ec- 
onomics Center at the George Mason University School of Law. 

We welcome all of you. Your written testimony will be made part 
of the hearing record. We will start with you, Mr. Chanin. 

STATEMENT OF LEONARD CHANIN, OF COUNSEL, 
MORRISON & FOERSTER LLP 

Mr. Chanin. Good morning. Chairman Shelby, Ranking Member 
Brown, and Members of the Committee, my name is Leonard 
Chanin. I am Of Counsel in the financial services practice group 
of the law firm Morrison & Foerster here in Washington, DC, and 
have more than 30 years’ experience working as an attorney on 
consumer financial services issues. I spent 20 years at the Federal 
Reserve Board, including 6 years as Assistant Director and Deputy 
Director of the Division of Consumer Affairs, and 18 months as As- 
sistant Director of Regulations at the Consumer Financial Protec- 
tion Bureau. I have spent nearly 10 years in private practice advis- 
ing financial institutions on Federal consumer financial services 
laws. I am pleased to be here today to discuss the effects of con- 
sumer finance regulations. 

The primary Federal agency entrusted with regulating consumer 
financial products is the CFPB. I would like to address two issues: 
the impact of regulations on the consumer financial services mar- 
ket; and, second, the use of enforcement orders to create policy. 
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If properly designed, regulations can better ensure a standard- 
ized approach is used to provide disclosures to consumers to allow 
them to compare products and choose the ones they prefer. How- 
ever, there are many risks to regulating too much. Regulations 
need to be clear, but also provide flexibility to accommodate new 
products, new delivery channels, and new ways of doing business. 
Clear rules ensure that institutions know what is required to com- 
ply and manage risks, but detailed, proscriptive rules inhibit the 
availability of products and development of new products. 

While it is difficult to quantify the precise impact that CFPB 
rules have had on consumers and the market for financial products 
and services, it seems clear that such rules have had a significant 
adverse impact on the ability and willingness of institutions to offer 
those products and services. Anecdotal evidence clearly indicates 
because of the rules’ complexity, some institutions that previously 
offered mortgages have simply stopped doing so. Other institutions 
have reduced the mortgage products and services offered to con- 
sumers, and some institutions have been reluctant to offer new 
products and services. 

Despite the problems associated with regulations, they are vastly 
preferable to regulating by the use of enforcement orders to estab- 
lish policy. It is quite clear that the CFPB uses enforcement orders 
to create new policies and rules. When enforcement orders are used 
to establish policies, there can be many drawbacks. 

First, most enforcement orders lack specificity about the prac- 
tices involved, so it is difficult to discern how to apply any guidance 
in the orders to a variety of products availability. This creates in- 
consistencies in the marketplace. 

Second, unlike rules, enforcement orders are not published for 
public comment. This deprives the public of the opportunity to com- 
ment and deprives the agency of the ability to consider operational 
and other issues as well as potential negative or unforeseen con- 
sequences. 

Finally, enforcement orders that contain broad statements and 
allege unfair or deceptive acts and practices may result in financial 
institutions simply choosing not to offer products or develop new 
products due to lack of certainty about what is required and how 
to manage potential risks. 

The use of fair lending enforcement orders dealing with the pric- 
ing of indirect auto loans illustrates this problem, as it has created 
an unlevel playing field in the automobile loan market. There are 
hundreds of banks, credit unions, and finance companies that pur- 
chase auto loans. Institutions take a variety of approaches in how 
they deal with pricing and the purchase of loans made by auto 
dealers due to competition in the local markets and other factors. 
By using enforcement orders to create a policy that provides only 
three options for ways lenders can compensate dealers for their 
work in originating auto loans, the CFPB has failed to recognize 
that there are many other legitimate means institutions can use to 
compensate dealers and still comply with fair lending laws. By 
using enforcement orders to create new legal requirements, the 
CFPB has failed to provide critical guidance to lenders on what 
laws require or permit. 
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In conclusion, the CFPB is less than 5 years old, and the ques- 
tion remains as to how the agency will balance its mandated pur- 
pose of ensuring consumer access to financial products while ensur- 
ing fairness in these markets. 

Thank you for the opportunity to be here today. I would be happy 
to respond to any questions. 

Chairman Shelby. Thank you. 

Mr. Hirschmann. 

STATEMENT OF DAVID HIRSCHMANN, PRESIDENT AND CEO, 

CENTER FOR CAPITAL MARKETS COMPETITIVENESS, U.S. 

CHAMBER OF COMMERCE 

Mr. Hirschmann. Senator Shelby, Ranking Member Brown, 
Members of the Committee, thank you for the opportunity to testify 
today on behalf of the Chamber’s Center for Capital Markets Com- 
petitiveness. 

The Chamber shares the Committee’s goal of ensuring that con- 
sumers are both treated fairly and that they retain access to the 
financial products they need. After all, in today’s economy con- 
sumer products are critical sources of financing, not just for con- 
sumers but for small businesses as well. Fully 4 in 10 small busi- 
nesses rely on personal credit cards and other forms of consumer 
credit to finance their business. So whether you are managing the 
finances of a small business or those of a family of four, everyone 
benefits from a system that deters fraud, creates clear rules of the 
road within an evenhanded enforcement across the board, ensures 
consumer products are clearly explained and disclosed, and creates 
a level playing field to spur competition and encourage innovation 
to serve diverse consumer needs. 

We have engaged with the CFPB from the day it first opened its 
doors nearly 5 years ago now to promote those basic principles. 
While we certainly do not expect to agree with the CFPB on every 
decision it makes, we have urged them to clarify the rules of the 
road by doing two things: creating a system to provide ^idance 
and no-action relief to companies seeking to do the right thing, and 
avoiding regulating through one-off enforcement or supervision. 
Unfortunately, progress has been slow, and over time that means 
fewer choices, higher prices, and less credit available for consumers 
and small businesses. 

Today I would like to address two specific Bureau initiatives: the 
first is the CFPB’s forthcoming rule on arbitration, and the second 
is the CFPB’s continued efforts to regulate auto dealers through 
consent orders with loan underwriters. 

First, on arbitration. One way in which businesses compete in 
the consumer financial marketplace is by subsidizing dispute reso- 
lution programs like arbitration that provide a better customer ex- 
perience than any court litigation. The Bureau’s 2015 study 
reaches four conclusions on arbitration. 

First, it points out that arbitration is faster and more convenient 
than litigation. Consumers can initiate arbitrations by filing claims 
online. They can submit documents by email and participate in 
hearings by telephone. 

Second, arbitration is cheaper for the consumer. Many companies 
actually pay for a consumer to file a complaint in arbitration. Some 
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even pay double legal fees and a bonus award to consumers who 
prevail. 

Third, consumers generally receive bigger awards in arbitration 
than they would in litigation. 

And, finally, arbitration is often presided over by a neutral arbi- 
trator who has expertise in the specific area of the law, unlike a 
judge who is usually a generalist. 

Despite these benefits, the Bureau has indicated it is planning 
to propose a rule this spring that will have the practical effect of 
eliminating consumer arbitration. If that happens, consumers with 
small, individualized disputes will have a much harder time getting 
quick and effective resolutions to their claims. But the Bureau ap- 
pears not to have considered the likelihood of that outcome. 

The Chamber’s CCMC, our Institute for Legal Reform, and, in 
fact, many Members of this Committee and throughout the Senate 
have expressed serious concerns about the arbitration study, in- 
cluding its omission of certain data and critical analysis that led 
to flawed conclusions. We hope, for example, that the Bureau has 
considered the impact of the loss of arbitration in drafting its rule. 

Turning to auto loan underwriting, in my remaining time I 
would like to briefly add a few thoughts on that topic. 

For over 2 years, the Chamber has urged the Bureau to abandon 
its effort to regulate auto dealers through regulation by enforce- 
ment campaign against auto loan underwriters. Intentional dis- 
crimination is both morally repugnant and has no place in the 21st 
century society or economy, period. But the Chamber rejects the ar- 
gument that the Equal Credit Opportunity Act permits claims to 
be brought under the disparate impact theory of discrimination. 
The Bureau has, nonetheless, used this approach in enforcement 
actions against a handful of underwriters. 

If the Bureau believes that the auto loan market needs regu- 
lating, we would welcome an open public debate about how best to 
do it. The Bureau should pursue a transparent rulemaking, com- 
plete with notice and comment. In fact, if they had taken us up on 
our suggestion, it is highly possible they could have concluded a 
rulemaking by now. The Bureau has instead preferred to push for 
one-off settlements. I strongly believe the CFPB could have found 
a swifter, more effective path for both consumers and credit pro- 
viders if they engaged with lenders, auto dealers, and the Amer- 
ican public on a more sensible approach to regulatory policy. 

The Chamber will continue to encourage the Bureau to consider 
the significant negative impact of its indirect auto campaign on 
consumers and small businesses and urge it to develop a trans- 
parent and effective resolution on this issue. We encourage the 
Committee, Mr. Chairman, to continue its oversight over this pro- 
gram as well. 

Mr. Chairman, I am happy to answer any questions you or Mem- 
bers of the Committee may have. 

Chairman Shelby. Reverend Gable. 
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STATEMENT OF REVEREND DR. WILLIE GABLE, JR., D. MIN., 

PASTOR, PROGRESSIVE BAPTIST CHURCH, NEW ORLEANS, 

LOUISIANA, AND CHAIR, HOUSING AND ECONOMIC DEVEL- 
OPMENT COMMISSION, NATIONAL BAPTIST CONVENTION 

USA, INC. 

Mr. Gable. Chairman Shelby, Ranking Member Brown, and 
Members of the Committee, thank you for inviting me to testify 
today. I am Reverend Willie Gable, Pastor of the Progressive Bap- 
tist Church in New Orleans, Louisiana. Our congregation is a 
member of the National Baptist Convention USA, the Nation’s 
largest predominantly African American religious denomination. 

I am also Chair of the National Baptist Convention Housing and 
Economic Development Board, and over the past 20 years, the com- 
mission has developed over 1,000 affordable homes for seniors in 
14 different States. 

Home — I would ask you to think about that word for a minute. 
Senators, to think about that place. Perhaps you live with family 
there, with a spouse or a family or a child. Now imagine being 
kicked out of your home, your possessions scattered on the curb. 
Twelve million families lost their homes as a result of the financial 
crisis. Twelve million lives turned upside down. Life savings 
washed away, $2.2 million lost property value, trillions lost in prop- 
erty value. Over half of the communities that lost this were people 
of color. 

Predatory lending practices caused that financial crisis, and the 
lax oversight enabled predatory lending. The whole Nation suf- 
fered, many worse than others. Some will continue to suffer for the 
rest of their lives. 

The Consumer Financial Protection Bureau was formed in the 
wake of that crisis by this body. Congress. It was vested with the 
authority by this body to prevent financial practices. That is man- 
dated, and it was handed down by this body. 

CFPB implemented mortgage rules that have made the mortgage 
market far safer, have required lenders to determine borrowers’ 
ability to repay, have offered some assurances that mortgage credit 
will grow the community rather than implode it. But other abuses 
continue to run rampant. Some may be more obscure than mort- 
gage lending, but they are ever powerful and ever destructive. And 
if not controlled, they will relegate some communities to a state of 
perpetual poverty. 

Payday lending is an abomination in plain sight, a debt trap — 
legalized loan sharking, I think. The CFPB is studying and pro- 
posing a rule in this area, and rightly so. Bank overdraft fees are 
the banks’ version of exploiting the most vulnerable among us, bil- 
lions of dollars annually in fees derived mainly from a select few 
unlucky people. The CFPB is studying and considering rules in this 
area, and rightly so. 

In the auto lending industry, predatory discrimination practices 
have been evidenced for years. The CFPB is studying and pro- 
posing guidance and taking enforcement actions in this area, and, 
again, rightly so. 

Debt collectors routinely break the law. The CFPB has appro- 
priately taken action against some, and again I say rightly so. 
Mandatory arbitration clauses stuck in fine print of so many 
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predatory loan contracts is an affront, I think, to our constitutional 
rights. Congress mandated that the CFPB study this. It has, and 
it is considering rules to limit it to permit individuals to join to- 
gether and pursue justice, and rightly so. 

And the list goes on: student loans, credit cards, protection 
against elder abuse. It is clear that a strong, well-funded, inde- 
pendent agency whose job is to wake up in the morning thinking 
about protecting the most vulnerable among us is necessary to en- 
sure the financial service practices do not drain the hard-earned in- 
come and savings for many of my constituents and many Ameri- 
cans across this country. 

Please allow me to be clear. The notion that the struggling Amer- 
icans need access to products like these the Bureau has been work- 
ing on so hard to address is an insult to the basic dignity of every 
vulnerable person. The predatory practices the CFPB is addressing 
siphons off what little resources targeted persons have and leave 
them in worse-off situations. 

I thank you for the opportunity to share my experiences, and I 
look forward to your questions. 

Chairman Shelby. Thank you. 

Professor. 

STATEMENT OF TODD ZYWICKI, GEORGE MASON UNIVERSITY 

FOUNDATION PROFESSOR OF LAW, ANTONIN SCALIA 

SCHOOL OF LAW, GEORGE MASON UNIVERSITY, EXECUTIVE 

DIRECTOR, LAW AND ECONOMICS CENTER, AND MERCATUS 

CENTER SENIOR SCHOLAR 

Mr. Zywicki. Thank you. Senator Shelby, Ranking Member 
Brown, and Members of the Committee. It is my pleasure to testify 
at this hearing this morning on this crucially important issue of ac- 
cess to consumer credit and consumer credit regulation. 

Let me make clear at the outset that as a scholar of consumer 
credit and the former Director of the Office of Policy Planning at 
the Federal Trade Commission, I was a strong supporter at the 
time of Dodd-Frank of creating a new, modernized, scientifically 
based consumer financial protection system. I think the old system 
did not work very well, and I agreed with the idea of centralizing 
this in one regulatory agency. 

Unfortunately, by creating a super regulator that lacks the demo- 
cratic accountability and checks and balances of a traditional Gov- 
ernment regulatory agency, we have created a monster that is 
passing regulations that are harming American consumers and 
American families. 

During the time since the financial crisis, Dodd-Frank, and the 
creation of the CFPB, we have seen Washington impose a series of 
laws and regulations that have reduced access to credit for con- 
sumers, stifled innovation, substituted the will of Washington’s bu- 
reaucrats for the good, sound judgment of American families of how 
to manage their finances, and driven millions of consumers out of 
the mainstream financial system, forcing increased reliance on 
alternative products such as payday loans, auto title loans, and the 
like. 
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Most tragic, the cost of this regulatory onslaught has fallen most 
heavily on lower-income, younger, and the most vulnerable con- 
sumers in the American economy. 

I will start with the Durbin amendment, which was attached as 
a midnight amendment to Dodd-Frank. It imposed price controls on 
debit card interchange enrollees, not credit card but debit card 
interchange fees, which one thing we could say did not contribute 
to the financial crisis by consumers overusing their debit cards. 
Nevertheless, it was attached to Dodd-Frank and passed through. 

The results of these price controls have been disastrous for 
American consumers as the loss in revenues has been passed on to 
consumers in the form of higher bank accounts. We have seen 

Chairman Shelby. Can you take a second to digress and explain 
its effects? 

Mr. Zywicki. Certainly, Senator, yes. Under the Durbin amend- 
ment, it reduced the interchange fees on debit cards, which are the 
fees that are paid when you swipe your debit card at, say. Target 
or the grocery store. Under the Durbin amendment, they basically 
cut in half what could be compensated for with respect to the re- 
covery. That loss of several billion dollars of revenues by banks 
that are most affected by that has been passed on to consumers. 
It has been passed on in two ways, which is the loss of free check- 
ing. Before the Durbin amendment went into effect, 76 percent of 
bank accounts in America were eligible for free checking. Today 
that number has been reduced to 38 percent. 

It has been passed on a second way, which is that the bank fees 
that people pay on a monthly basis have doubled during that pe- 
riod. So we have seen a reduction of free checking and a doubling 
of bank fees. 

Chairman Shelby, [off microphone] I don’t get to [inaudible] but 
can you explain what consumers lost on this from the — what they 
gained, if anything — in other words, the cost-benefit there? 

Mr. Zywicki. Certainly, yes. What consumers lost was that — ac- 
cess to debit cards had been a huge driver, the introduction of debit 
cards into the market at the beginning of 2000, had raised free 
checking from under 10 percent to 76 percent. Why? Because the 
44 cents or whatever that was generated on average from those 
payments were enough to cover the bank accounts for most con- 
sumers and especially low-income consumers who lack the ability 
to have the high minimum balances and that sort of thing that oth- 
erwise make them eligible 

Senator Brown. Mr. Chairman, if we are going to begin the 
questioning, which apparently we are already, I would have to 

Chairman Shelby. Observations. 

Senator Brown. Well, and I will make observations, also, in — 
just for fair play, the Durbin rule, maybe it was added in the mid- 
dle of the night, as you claim, but it was a Senate vote, and it was 
a heavily lobbied Senate vote on both sides. 

Second, the millions of dollars that the Durbin amendment may 
have cost banks 

Mr. Zywicki. Billions. 

Senator Brown. I am sorry, excuse me. I stand corrected. The 
billions of dollars it may have cost banks, to imply that that was 
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not passed on in large numbers to consumers is also a bit mis- 
leading. 

Mr. Zywicki. Actually 

Senator Brown. I would add that you really — you make the 
statement that all of a sudden because of the Durbin rule, these 
banks cut down on the number of free checking accounts, the 
amount of free checking they were doing, that is a pretty tentative 
cause and effect that you really cannot prove. And you can prove 
in a timeline, but considering what banks have done in fees over 
the years, they are always looking for opportunities, and that is 
how they nicked Dr. Gable’s congregation and so many others. But 
that was just an observation also since we have begun the ques- 
tioning, Mr. Chairman. 

Mr. Zywicki. Well, thanks for that. I will just elaborate and then 
move on. 

First, you mentioned in theory these costs could be passed on to 
consumers. According to a study by the Richmond Federal Reserve 
that was conducted this fall, there is zero evidence that anything 
has yet been passed on to consumers by retailers. And, in fact, be- 
cause of the way the market has adjusted, small businesses look 
like, many of them, have actually paid higher interchange fees. 
Big-box retailers certainly have generated a huge multi-billion-dol- 
lar windfall to big-box retailers. Yet according to the study by the 
Richmond Federal Reserve this fall, there is no evidence that any 
of that has been passed on to consumers. 

With respect to whether it was the Durbin amendment, what we 
can say is that free checking has disappeared only at the banks 
that were affected by the Durbin amendment. Small banks have 
not so far scaled back — and community banks and credit unions 
have not scaled back on access to free checking. And so I think the 
evidence overwhelmingly supports that. 

The second thing I want to point to that has driven consumers — 
and the impact of that for consumers has been tragic, maybe a mil- 
lion consumers, especially lower-income consumers, have lost ac- 
cess to bank accounts as a result of the higher fees and less access 
to free checking relative to the Durbin amendment. 

The Credit CARD Act, which was passed in the wake of the fi- 
nancial crisis, has had a similar effect. By interfering with the abil- 
ity to price risk accurately, certainly it has helped some consumers, 
especially middle-class consumers who may be paying less fees 
than they did otherwise. Yet according to research by CFPB and 
other researchers, the impact of the Credit CARD Act — and it is 
hard to disentangle from the recession — 275 million credit card ac- 
counts were closed, $1.7 billion of credit card lines disappeared, 
and, unfortunately and most tragically, many of those who lost 
their credit cards have had to turn to things like payday loans, 
auto title loans, and overdraft protection to make ends meet. 

With respect to mortgages, the qualified mortgages rule and 
other regulations have driven up the cost, the regulatory cost, and 
the risk of making loans substantially and imposed a one-size-fits- 
all system of mortgage underwriting that has stifled innovation 
and consumer choice in the consumer financial system. Since the 
qualified mortgages rule has gone into effect, mortgage originations 
have fallen and have not recovered. 
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A report this fall finds most strikingly by the National Associa- 
tion of Realtors that the share of mortgages going to first-time bor- 
rowers has fallen for the third straight year last year and now 
stands at the lowest rate since 1987, largely because of the inabil- 
ity of first-time home buyers to be able to get access to mortgages 
as a result of the regulations such as the qualified mortgages rule. 

At the same time, it has driven community banks out of the 
mortgage market. According to a study done by the Mercatus Cen- 
ter at George Mason University, 64 percent of community banks re- 
ported they changed their mortgage offerings, and 15 percent have 
left the market completely as a result of the regulatory cost and 
risk associated with the qualified mortgages rule and other regula- 
tions. 

Finally, the imposition of one-size-fits-all underwriting has de- 
prived community banks of their competitive advantage in the mar- 
ket, which is the relationship lending that they have with their 
consumers. Now, basically because of the one-size-fits-all blanket of 
uniformity that has been thrown over the mortgage market, it has 
eliminated the ability of community banks to compete with the 
mega banks. And, unfortunately, as banks have exited this market 
because of the regulatory costs, as Senator Brown mentioned so 
well at the outset, nonbank lenders have stepped in to fill this 
voice; nonbank lenders have dramatically increased their market 
share as traditional banks and lenders have been driven out of the 
market by regulatory and liability risks. 

Unfortunately, as consumers have been driven out of the main- 
stream financial system, they have lost access to bank accounts, 
credit cards, mortgages, and the like, and they have turned in- 
creasingly to products like payday loans, overdraft protection, and 
auto title loans to try to make ends meet. 

Unfortunately, as we stand here today, the CFPB stands poised 
to shoot holes in the life rafts to which consumers are increasingly 
clinging to as they try to make ends meet to these alternative fi- 
nancial products. 

Now, these products serve an important function in the American 
system of providing a buffer between mainstream lenders and the 
black market. They serve an important role, but I think we — and 
we want to be careful about driving them out of the market and 
making vulnerable consumers even more desperate. 

In closing, let me reiterate I support, supported then and support 
now a modern consumer financial protection system in one central- 
ized agency that has the ability to basically bring coherence and in- 
novation and promote competition in our consumer credit market. 
Unfortunately, in the period since the financial crisis and the impo- 
sition of Dodd-Frank, we have seen exactly the opposite. We have 
seen a stifling of competition. We have seen consumers being driv- 
en out of mainstream financial products. We have seen small banks 
disappearing at twice the rate they were before Dodd-Frank was 
enacted. And we are seeing increase misery for American con- 
sumers in this market. 

I think it is important to reform the CFPB, to bring democratic 
checks and balances and democratic accountability to this process 
in order to help American consumers. 

Thank you for your time. 
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Chairman Shelby. Thank you, Professor. 

I will start with you, Mr. Chanin. Your background, having been 
at the Fed how many years? A number of years? 

Mr. Chanin. Twenty years, sir. 

Chairman Shelby. And also you worked at the consumer agency 
for, what, a year and a half? 

Mr. Chanin. Correct, a year and a half. 

Chairman Shelby. You have a unique background here. And I 
will also direct this question to Mr. Hirschmann. As you both men- 
tioned in your testimony, the CFPB, the consumer agency, has 
habitually used enforcement actions against companies to try to — 
companies and individuals, small companies — to set market stand- 
ards rather than going through the formal rulemaking process to 
set clear rules of the road where people will have something defi- 
nite, yes or no? Could you provide a little more detail — I will start 
with you, Mr. Chanin — to the Committee and the record here re- 
garding the downsides of using such enforcement actions in lieu of 
a more formal rulemaking process? 

Mr. Chanin. Sure, I would be happy to. So there are a number 
of drawbacks to using enforcement actions to create a policy or 
really create rules. 

First, the enforcement actions are solely between the parties in- 
volved, so usually a bank or other financial institution, and the 
CFPB. So they do not affect the thousands of other institutions out 
there. So other institutions can choose to abide by those, the prin- 
ciples in them, or not. And institutions differ. Some do choose to 
abide by them, and others take different approaches there. What 
that does is to lead to inconsistencies in the marketplace in terms 
of how lenders deal with fair lending issues. 

The other problem is they are not published for public comment, 
so no one has an opportunity to point to problems, unforeseen con- 
sequences, and those sort of things in terms of the orders. So you 
are dealing with a marketplace that has thousands of lenders. The 
CFPB in the case of fair lending and the enforcement orders has 
not obtained or provided the public with the opportunity to com- 
ment on those and point out some of the problems. 

Chairman Shelby. Basically, it is narrow in scope. Is that right? 

Mr. Chanin. The enforcement orders are quite narrow in scope. 
They also do not provide very many details about what the issues 
are. It is very narrowly drawn in terms of the facts and what the 
remedies are. 

Chairman Shelby. Mr. Hirschmann, do you have any comments? 

Mr. Hirschmann. First, I think we would agree with every Mem- 
ber of this Committee that strong, effective enforcement is impor- 
tant. The real issue is: Do you use enforcement to change the rules 
of the road, or do you write a new rule? Let me give you a couple 
specific examples. 

Recently, the Bureau did an enforcement action against a com- 
pany that it felt exaggerated its cybersecurity claims. Now, it did 
not just tell the company adjust your — your claims are invalid, but 
it said here is a best practice of what we think cybersecurity should 
be. 

Now, nobody knows if the Bureau is now getting into regulating 
cybersecurity and joining all the other players in this space, if that 
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is the standard the CFPB wants, or if it is going to do a separate 
rulemaking. So it is very hard for those trying to comply to 
understand how to read the tea leaves from one enforcement action 
and understand what the rules of the road are going to he. 

Now, in the case of indirect auto, it is particularly troublesome 
because that is such a diffuse market that even doing enforcement 
against one, two, three, five, or ten players only gets you a small 
fraction of the marketplace, and, therefore, it does not solve the 
problem more broadly. So in that case in particular, we thought 
that writing a rule would make much more sense than one-off en- 
forcement. 

Chairman Shelby. I will start with you. Professor. Last year, the 
consumer agency began publishing consumer narratives in its con- 
sumer complaint database. The Bureau admits that it does not 
verify the accuracy of complaints. Meanwhile, it uses this 
unverified data to inform its supervisory activities and for other 
purposes. 

Should a Government agency be publishing narratives about 
companies that are known to be inaccurate? And, second, is it ap- 
propriate for the consumer agency to use this unverified informa- 
tion as part of its supervision and regulation? Is this anecdotal 
versus real hard statistics? What is it? 

Mr. Zywicki. Thank you. Senator Shelby, for calling attention to 
that issue, and I know some of the other witnesses have spoken to 
this. 

Chairman Shelby. I think Mr. Hirschmann has a view on this. 

Mr. Zywicki. Yes, and I am very concerned by that, really 
based — drawing on my experience at the Federal Trade Commis- 
sion. The idea of just dumping unverified consumer narratives out 
on the public record, I cannot see how that furthers any coherent 
regulatory purpose. Certainly, it has always been the case, it has 
been an important part of consumer protection to collect complaint 
data and use complaint data in the aggregate as a way of marshal- 
ling resources for enforcement regulatory purposes and the like. 
But the idea of basically creating a Government-sponsored Yelp 
where people can just simply, you know, put their own unverified 
views out on the market and basically have the Government en- 
dorse it I think serves no coherent regulatory purpose that I can 
see, just these isolated, unverified, often inaccurate, one-sided com- 
plaints. 

Chairman Shelby. Mr. Hirschmann, do you have any comments? 
This area you have worked in. 

Mr. Hirschmann. Yes. Senator, nobody argues that gathering 
complaints is a good idea. We just take particular issue with the 
way the Bureau has done it. By gathering the unfiltered data, it 
is not providing consumers with 

Chairman Shelby. Is it the methodology? 

Mr. Hirschmann. It is the way they are doing it. So it is hard, 
particularly when you look at these monthly press releases they do, 
kind of the naming and shaming approach, it is hard for a con- 
sumer to know if a particular company is a bad actor they should 
avoid or is simply larger than the other players. So the unfiltered 
data, the raw data, without providing any way of verifying, ere- 
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ates — might actually make it harder for consumers to really under- 
stand what is going on. 

So what we have said is let us work together to find ways to im- 
prove and make the consumer data that is available verified and 
more useful for consumers rather than potentially misleading con- 
sumers. 

Chairman Shelby. The consumer agency has also brought en- 
forcement cases against indirect auto lenders for violating fair 
lending laws using the theory of disparate impact. In these in- 
stances the companies being accused of discrimination are by law 
not even allowed to know the race of the purported victims. In your 
opinion, is this an appropriate way to enforce fair lending laws? Be- 
cause I think all of us believe that you should not discriminate 
against anybody, period; we should be fair in lending; we should do 
everything with it. But is this fair itself? 

Mr. Hirschmann. Well, it has created a particular problem for 
companies who want to be compliant and want to avoid even an 
allegation that they might be dealing with consumers unfairly. No- 
body wants to do that. So, you know, the approach of doing it 
through enforcement and using a proxy methodology that has been 
questioned by a number of places is not working toward solving the 
ultimate problem the Consumer Bureau sought to solve. It had a 
view, initially perhaps, that flat pricing was better. Now in some 
enforcement cases, it has put a cap. Why not have an open debate 
where everybody can participate? Let us agree on clear rules of the 
road, and then we can all follow them. 

Chairman Shelby. Where you have some certainty? 

Mr. Hirschmann. Exactly. 

Chairman Shelby. Mr. Hirschmann, the consumer agency’s 
March 2015 study on arbitration has been criticized for its lack of 
transparency and for incorporating limited input from interested 
parties. Director Cordray has repeatedly defended the study and 
has said that it is, and I will quote, “the most comprehensive study 
ever done.” Nobody disputes that. 

Do you agree with this? And if not, why not? 

Mr. Hirschmann. Well, we urged them, for example, to look at 
how consumers fare in arbitration and what would happen if you 
limit arbitration and whether consumers are better off in a world 
where arbitration goes away and class actions come in. The Bureau 
did look at a number of class actions before it existed, and even its 
own data found that 87 percent of consumers get absolutely noth- 
ing, nada, zilch out of those cases. 

So you cannot just look at class actions and say should we add 
this to the system. You have to look at what system will provide 
the best, cheapest way for consumers to get redress. Today they get 
redress by calling their credit providers, and in most cases compa- 
nies want to do right. They also do complain to the CFPB. The 
CFPB is a new actor in this space and has brought enforcement ac- 
tions in a number of areas. It would be smart to look at how all 
those things work together and then determine: Is arbitration a 
valuable tool, or should we replace it with something else? That is 
not what the Bureau did. 

Chairman Shelby. That is what real analysis is about, is it not? 
Thank you. 
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Senator Brown. 

Senator Brown. Thank you, Mr. Chairman. 

I do not even know where to start. I want to — I just am incred- 
ulous today at this testimony. I have heen on this Committee for 
close to 10 years. I have never quite heard the unsubstantiated 
claims, and let me start with, first, the Richmond Fed study was 
not really a study. It was a survey. It did not find savings were 
passed through — it did not find savings were not passed through. 
It just found that merchants actually did not get savings. So, again, 
it was not an economic study. It was a survey. 

Number two, the Durbin amendment was not part of Dodd- 
Frank. It is not part of CFPB. It was debated with heavy, heavy, 
heavy lobbying and still was affirmed on the Senate floor. 

But the most troubling was when I hear three of you — or maybe 
not all three talked on this — talk about the one-sided, inaccurate — 
you used another — unverifiable complaints from consumers — I 
mean, this is a town that specializes in one-sided, inaccurate, un — 
I cannot even read my writing, I was so agitated — unverifiable 
complaints, I mean, this town — look after Dodd-Frank. Do you re- 
member when Dodd-Frank passed? The day the President signed 
it, the chief financial service lobbyists in this town said, “Now it 
is half-time.” Well, what that meant is it was time for a cascading 
of one-sided, inaccurate, unverifiable complaints from industry that 
did not want these rules and regulations. 

Look at the ratio. We are trying to find specifics on this, but 2:1, 
3:1 ratio from industry — one being the consumer side — 2:1, 3:1, 4:1 
ratio from industry on all of these — on so many of these issues. So 
to just say, well, these consumers, they have got one-sided, inac- 
curate, unverifiable complaints, but to never say that about indus- 
try — because you know the agencies, whether it is the Consumer 
Bureau, whether it is the Fed, whether it is any other agency, they 
do not have time to track the thousands of complaints, whether 
they are one-sided, whether they are inaccurate, whether they are 
unverifiable. So to put it on the CFPB is collecting and then releas- 
ing all these unverifiable complaints is disingenuous, and that is 
a rather kind description of that. 

Let me move on. I have a question for Dr. Gable. You have done 
significant work on payday lending. I love how you started your 
testimony when you have seen — as an observer of this Committee, 
you have seen the amnesia, the collective amnesia, like there was 
not that big a problem 10 years ago, and certainly nobody in indus- 
try caused it, it was all those consumers and all those GSEs and 
all. But you have done significant work on payday lending and 
what it meant. I love how you started your testimony by talking 
about what foreclosure means to families. I know my colleagues on 
this Committee are tired of me saying this, but I live in Zip code 
44105, my wife and I, in Cleveland. My Zip code in the first half 
of 2007 had more foreclosures than any Zip code in America. I 
know some of those people. I know what happens to a teenaged kid 
who is told by his mom and dad you are losing your house. They 
have to sell their pets first, and then they give away their pets. 
They have to move their kids to another school district — all the 
things that happened to far to many of your parishioners in New 
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Orleans and happened to my constituents on Cleveland because of 
this. 

So talk narrowly, if you would, about your experience with pay- 
day lending, why it is important for CFPB to write a strong rule 
in the next few weeks . 

Mr. Gable. It is very important that the rules be — that we have 
a strong rule. First of all, let me explain that I have had firsthand 
experience where we have had individuals. Senators, that have 
ended up in these debt traps. One of the most heart-wrenching 
ones was a young member of the congregation who came in and 
found out that her mother had nine payday loans. But to make it 
even more exasperating and incredulous is the fact that her mother 
was in pre-dementia, and there was no ability to pay that was in- 
vestigated by these payday loans. 

Over and over, what has happened in our churches is this: 
Through our benevolent funds — and it is almost a shameful thing, 
but our benevolent funds, we have individuals come to the church- 
es, and they ask for support for their utility bills. But we found out, 
once we started presenting and asking the questions about, you 
know, how did you get into this situation, because of shame they 
did not tell us that they had payday loans. 

So some of the things that we are hoping the rule will do is, in 
fact, have a strong rule that will allow for the ability to pay. And, 
second, not only a strong rule that will allow for the ability to pay 
before making the loan, we are asking that the rule also has some 
cap in terms of the number of loans, so that individuals cannot go 
from “Get Your Money Here” or “I Have Got Money for You Over 
There” and you have got 10. The industry establishes the fact that 
it takes — they make money off of those folks who have at least 10 
loans, continued loans, and that is just unnecessary. 

And I might just add this here, and let me add this: This Con- 
gress found that it was necessary and saw fit to pass a 36-percent 
cap for the military. I believe if it is good for the military, it ought 
to be good for America. And I know that you asked me about pay- 
day lending, and I know we have had some discussion, and my col- 
league here, Mr. Zywicki, talked about, you know, what was hap- 
pening in arbitration on both sides and about the consumers put- 
ting in unverifiable claims because of the CFPB. I do not know of 
any consumer who would take time out of their schedule and just 
write an arbitrary complaint just to fill out a piece of paper. 

Senator Brown. Well said. 

Mr. Gable. It just does not happen. And when we come to the 
arbitration in terms of finding it, what the study did show after 
two decades, before it was looked into by auto dealers and the lend- 
ing, is that those who were targeted were women; and to my dis- 
may, preachers, pastors were the ones who were most vulnerable 
to these high increases. 

Senator Brown. Thank you. And I think you — and a couple com- 
ments and one last question, Mr. Chairman. I think your comments 
about the 36-percent cap in the statute for military families is ex- 
actly right. I am very happy we did that. I am very happy that is 
the law. But why should it not apply to others? 

And you also made a couple other comments along those lines, 
that, you know, there are 12 or 13 States that do not allow payday 
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lending, and access to credit does not seem to be a particularly 
huge problem in States like — I know Senator Warren’s State is one 
of those. 

Mr. Gable. New York. 

Senator Brown. I wish my State — my State used to be one of 
those until 1994. But a couple of comments first. 

You know, if arbitration is better for consumers, one would ex- 
pect groups representing consumers would oppose CFPB’s efforts, 
but they are not. And I think that is pretty interesting. 

Also, some comments about the CARD Act that were made, the 
CFPB published a report that the CARD Act reduced credit card 
fees by more than $16 billion. In 2014 alone, consumers opened 
more than 100 million credit card accounts, so it is not like credit 
card access has been particularly restricted. 

And I wanted to apologize. I did say that the Durbin amendment 
was not part of Dodd-Frank. I should have said it is not a CFPB 
rule. It was voted on the Senate floor. I apologize to Professor 
Zywicki that I did not say that quite precisely. 

My last question, Mr. Chanin, for you, if I could. You were — the 
Financial Crisis Inquiry Commission found that the Fed would not 
exert its authority over nonbank lenders nor others that came 
under its purview in 1994 with any real force until after the hous- 
ing bubble burst; in other words, there was no CFPB, and the Fed, 
it appears, did not do what it should have. And that is really my 
two questions to you. Sitting in that position, which you were as 
the Deputy Director of the Division of Consumer and Community 
Affairs, do you think that what the Fed did to enforce consumer 
protection laws was sufficient? And, second, should the Fed have 
acted sooner to protect consumers from products that could have 
been updated by the HOPE Act if we had done that? So if you 
would answer those two questions for the remainder of my time. 
Thank you. 

Mr. Chanin. Senator, the Fed has fundamentally two authorities. 
One is a rulemaking authority. Those rules in the consumer space 
apply to all financial institutions, banks and nonbanks, and the 
Fed exercised that authority particularly in the late 1990s as well 
as later 2006 and 2007, I believe it was, dealing with high-cost 
mortgages and the like. 

The Fed also has supervisory authority. That authority is lim- 
ited; that is, it only applies to banks and certain other institutions. 
For example, it does not apply to national banks, credit unions, 
nondepository institutions. So the Fed has no authority to deal 
with those institutions in terms of supervisory or enforcement ac- 
tions. 

In hindsight, it is easy to say that the Fed could have acted soon- 
er in terms of high-cost mortgages, in terms of predatory lending 
practices. My experience at the time was the data was not there 
that showed the problem. It was only later — 2008, 2009 — that the 
data emerged that said there is a significant problem in terms of 
lender activities in this space. And the Fed took action at that 
point, not prior to that because it simply did not have any data 
that suggested there was systemic of fundamental issues in terms 
of those types of loans. 
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Senator Brown. So were they not getting complaints as the only 
consumer — as kind of the consumer bureau, were they not getting 
complaints that — that is why you need an agency to anticipate 
those problems when consumers — or to respond to the number of 
them? 

Mr. Chanin. The Fed, like all of the banking agencies, as well 
as the Federal Trade Commission, gets complaints on lots of 
things. The way the agencies operate those, if the complaint deals 
with an institution not under the jurisdiction of the Fed, such as 
a national bank, those complaints would go to the Comptroller of 
the Currency. If it dealt with a nonbank, they would go to the Fed- 
eral Trade Commission or another entity. So the Fed did get com- 
plaints, but it had supervisory authority over a fairly small number 
of institutions. There was no dramatic increase, as I recall, in 
terms of the complaints over those entities that the Fed had juris- 
diction over. 

Senator Brown. Well, Mr. Chairman, I will close. Whether 
wittingly or unwittingly, I think Mr. Chanin just made a pretty 
good case for the Consumer Bureau, so thank you for that. 

Chairman Shelby. Senator Heller. 

Senator Heller. Mr. Chairman, thank you, and to the Ranking 
Member, for this discussion. There are very few topics that have 
both sides so far apart on a particular issue, and I want to thank 
our witnesses also for being here and for what you are bringing to 
this hearing. 

We can go on and on about who is right and who is wrong, but 
let us talk about the practical effect of what we are talking about 
today. 

During our last recess, I had an opportunity to talk to our lend- 
ers in the State of Nevada. I am going to guess that the comments 
that I got from these lenders in the State of Nevada are very simi- 
lar to probably what the lenders would be saying in Ohio and prob- 
ably what they would be saying in Alabama today, and let me give 
you some examples. 

One particular lender said that 75 percent of all their new em- 
ployees were compliance officers because of the new regulations. 
Community lenders in Nevada have stopped originating mort- 
gages — you brought that up. Professor — stopped originating mort- 
gages because they are now too overregulated. I have them telling 
me that it takes just as much time and effort to service a deposit 
customer as a person with a loan, again, because of all the new 
regulations. And I will tell you in Nevada we have half as many 
credit unions and community banks in Nevada than we did 5 years 
ago. 

I think these are pretty stark messages, and like I said, I have 
no doubt that the same comments would be made in Ohio and the 
same comments would be made in Alabama. 

And thanks for your comments because they played very much 
into what is going on in my State. But to Mr. Chanin and also to 
Mr. Hirschmann, does the CFPB have the authority to exempt 
small community lenders from these regulations that were meant 
for big banks? 

Mr. Chanin. Yes, the CFPB has a great many authorities in the 
Dodd-Frank Act, and those authorities are under the statute itself. 
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but also for each individual law that it implements, like the Truth 
in Lending Act, the Equal Credit Opportunity Act, et cetera. It has 
separate authorities to make exemptions. So it has a great deal of 
authority, if it wants to, to either exempt small institutions from 
some of the requirements or all of the requirements, assuming 
there is evidence that shows that institutions by complying would 
not make credit available to consumers or other things. So there 
is a test they have to use before they create an exemption, but I 
do think they have sufficient authority to make exemptions if the 
evidence supports that. 

Senator Heller. Are you aware of them ever exempting a small 
community lender from these regulations? 

Mr. Chanin. They have created some exceptions in some of their 
regulations from some of the requirements. For example, in the 
mortgage rules dealing with balloon payment provisions and those 
sort of things, they have created exemptions in some of their rules 
in Truth in Lending, for example, from some requirements, but not 
a blanket exemption that I am aware of. 

Senator Heller. Mr. Hirschmann, do you support tailoring regu- 
lations based on the size of institutions? 

Mr. Hirschmann. Absolutely. I think it is also important that 
the lenders in your State and other States, even if the rules do not 
directly apply to them, find that rules meant for larger institutions 
kind of roll downstream, and when it comes to their safety and 
soundness regulators, that they are asked to comply with some of 
the things that maybe were never intended for them. You know, 
certainly even smaller institutions want to be compliant. But our 
Nation benefits from having every size of financial institution, and 
we should continue to ensure that we do not force smaller institu- 
tions to merge just to have the scale to meet the compliance re- 
quirements. 

Senator Heller. Mr. Zywicki, do you believe that America is bet- 
ter served having fewer banks and fewer credit unions? 

Mr. Zywicki. No, most certainly not. America’s consumers are 
better served when there is robust competition and an equal play- 
ing field where you do not have banks getting bigger and suc- 
ceeding simply because they can more readily bear the regulatory 
costs than smaller banks. We have known this for decades: propor- 
tionally small businesses bear higher regulatory costs per unit, and 
not just consumers but also community banks make most of the 
small business loans in this country. And so what we have seen in 
several studies is, as small banks have been hammered by Dodd- 
Frank and driven out of business, access to credit for small busi- 
nesses has disappeared as well. So it is not just consumers who 
lose, it is not just communities that lose when credit unions and 
community banks go under. It is also small business and the entre- 
preneurs and the dynamism that we see in the economy. And it is 
probably not just a coincidence that 2 years ago it was documented 
for the first time in measured memory more small businesses dis- 
appeared than were created. And part of that is because of the 
costs that Dodd-Frank is imposing on small banks and thereby re- 
ducing access for small businesses to credit. 

Senator Heller. Professor, thank you. 
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Mr. Chairman, I am a big believer that big banks serve big busi- 
nesses, small banks serve small businesses. 

Chairman Shelby. Right. 

Senator Heller. And that is why we are seeing the problems 
that the professor just expressed. So, anyway, thank you for the 
time. 

Chairman Shelby. Thank you. 

Senator Merkley. 

Senator Merkley. Thank you very much, Mr. Chair. 

Mr. Chanin, did mortgage lending increase or decrease over the 
last 3 years? 

Mr. Chanin. So I do not know the answer to that, quite honestly. 
I do not have data in front of me. 

Senator Merkley. OK. Thank you. You do not know the answer. 
But it is relevant because all of this testimony about all this impo- 
sition on mortgage lending, in fact, it has increased between 2012 
and 2015 by $500 billion. You divide that by $250,000 for a family 
home, you are talking about 2 million more mortgages, or the 
equivalent of that, then than now. It just does not fit the argument 
you are making that mortgage lending is under oppression. 

And let me just add that a lot of those loans previously, before 
Dodd-Frank, that were predatory loans where after 2 years you 
had a prepayment penalty, you could not get out of the loan and 
the interest rate doubled after 2 years, they did not help families. 
They destroyed families. So not only do we have mortgages, but 
mortgages that are helping families build wealth, which is what we 
had before those predatory practices that helped tear down, losing 
trillions of dollars for working families in America. 

Mr. Hirschmann, has car lending gone up or down over the last 
3 years? 

Mr. Hirschmann. Car lending has gone up. 

Senator Merkley. Thank you. You are right. It has gone up. It 
has gone up from $60 billion to $84 billion, and 2015 was a record 
number of sales. I mean, people are buying cars at unprecedented 
numbers. So, again, that is really a great contrast to the argument 
that something is seriously wrong in the car lending business or 
the car sale business. The system is working very well, and people 
are getting fair loans. 

Mr. Zywicki, consumers of payday loans in States that have put 
an interest rate cap can now borrow at 25 to 36 percent rather 
than at 500 percent. Do you think from a consumer’s point is it bet- 
ter to get a 25- or 36-percent loan or better to get a 500-percent 
loan? 

Mr. Zywicki. Well, actually, they do not borrow at 25 or 36 per- 
cent because the product — payday loans disappear from the market 
in places that have 

Senator Merkley. OK. Well, thank you, because — thank you for 
that answer. They disappear, because that was exactly the argu- 
ment in State after State. In Oregon, we wrestled with this argu- 
ment because the payday loan industry said: You know what? If 
you lower the interest rate to 36 percent, we are just going to dis- 
appear. So we looked at every State that had such a cap, and you 
know what? You are wrong. They did not disappear, and we went 
ahead and put a cap in Oregon, and you know what? They did not 
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disappear. You can still find payday loan storefronts throughout 
our metropolitan area, title loan fronts. But the consumer is get- 
ting a far better deal. 

So let me just point out that if you are going to make the argu- 
ment, at least know the facts, that they do not disappear when you 
put a cap on the interest rate. 

Mr. Zywicki. The research I have seen on that by Jon Zinman, 
which is the study of the Oregon payday loan, indicates that there 
was a substantial drop in payday loans and an increase in use of 
overdraft protection and a slight increase in auto title loans. 

Senator Merkley. Well, you can come out to the State, and we 
can — I will take you — we can visit some payday loan places 
and 

Mr. Zywicki. You are saying the volume of payday loan was com- 
pletely unaffected by the law? 

Senator Merkley. No, I am not saying that, but that was not the 
question. The question was: Can the consumer get a payday loan 
at a much lower interest rate now than before? And the answer is 
yes. And I can tell you, for example, I went to a food bank, and 
the head of the food bank said, “Senator, the biggest change is that 
we no longer have people bankrupted by this vortex of debt from 
payday loans. They are not coming to our food bank because of the 
500-percent interest rates. Thank you so much for putting a cap on 
the interest rate.” 

And then she proceeded to say, “Now, the economy as a result 
of the crash” — of course, that goes back to the predatory mortgage 
loans. “Unfortunately, a lot of people have lost work, and they are 
coming to our food bank.” But the victims of payday loans dis- 
appeared. 

Now, let us just look at the model. This is the model that we are 
putting up the chart of This is the model payday loan interest — 
payday loan companies use. Their model is to trap people in debt. 
This happens to come from a training manual for a payday loan 
company. It is called “ACE,” and they say consumer applies, con- 
sumer exhausts — they get the loan, they exhaust the cash, and 
they do not have the ability to pay, because those are the folks they 
make money off of. And then the consumer cannot make the pay- 
ment, the account enters collections, so we come along and we give 
them a new loan. And that is the cycle of debt, the vortex of debt. 
If you take $1,000 at 500 percent, you can do the math, I am sure, 
in your head. That is $25,000. Do you think any low-income family 
can pay off $25,000 debt when they started out with $1,000 2 years 
earlier? Of course the answer is no. They end up in bankruptcy. 
Their finances are destroyed. Their marriages are stressed. Their 
children are shortchanged. 

So my time is up, but I have never heard a hearing where the 
testimony from industry is so apart from the reality on the ground 
across America. Getting rid of predatory practices in the credit card 
industry, in the mortgage industry, in the lending industry in gen- 
eral allows middle-class families and families of modest means to 
be successful rather than to be victims of tricks and traps. And 
that is a plus for America. 

Chairman Shelby. Senator Scott. 
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Senator Scott. Thank you, Mr. Chairman. Thank you to the wit- 
nesses for investing your time in trying to help us to understand 
and appreciate the actual impact of Dodd-Frank on our country 
and specifically on the most vulnerable. 

To me, as I listen to both sides have this conversation, I am dis- 
appointed in the tone. I am concerned that as viewers watch this 
at home, the reality of it is that they are missing the point. We are 
missing the point for the average person in the average place in 
this country who suffers on a daily basis because of financial 
stress. The facts are very simple. 

Mr. Zywicki, I would love to chat with you about the facts. As 
a kid growing up, just by circumstance I went to four different ele- 
mentary schools because poverty has a transient nature. You move 
a lot. And so when I think about the impact of Dodd-Frank, I think 
about the impact on Dodd-Frank on the poor very specifically. And 
to me it is pretty clear, the facts are very clear, that Dodd-Frank 
makes it worse for people living in poverty and people living on the 
threshold of poverty. 

Question: If, in fact, Dodd-Frank stays as it is, there will be, in 
my opinion, more payday lending and not fewer loans. Is that accu- 
rate from your perspective? 

Mr. Zywicki. Yes, Senator. First, let me say I went to high school 
in Greenville, South Carolina, so I feel like you are my honorary 
Senator in some sense. 

Senator Scott. Thank you. Move back and vote, please. 

[Laughter.] 

Senator Scott. If you agree with me. If no, just stay where you 
are. 

[Laughter.] 

Mr. Zywicki. Well, I agree with you, yes, that that is who has 
borne the biggest impact of this, and basically what happens if we 
have known this for decades, which is, if you take mainstream 
products away from people, you drive people down the credit ladder 
from credit cards to payday loans and overdraft protection to pawn- 
shops and so forth. And so that is what we are seeing, unfortu- 
nately. 

Senator Scott. I only have 5 minutes. I want to try to use my 
5 minutes as quickly as possible. But, in other words, there is a 
correlation. The higher the fee, the lower the access. 

Mr. Zywicki. Correct. 

Senator Scott. It is kind of a simple concept. 

Mr. Zywicki. Yes. 

Senator Scott. So in the end, then, if we have, according to some 
studies, 2009 through 2011, a million more unbanked consumers, 
that translates to more people finding access to credit outside of 
the banking system 

Mr. Zywicki. That is right. 

Senator Scott. which means higher interest rates. 

Mr. Zywicki. Check casher, payday loans, pawnshops, and the 
like. Exactly right. They are forced to rely on those products in- 
stead. 

Senator Scott. This should be a simple concept for us to under- 
stand and digest here. 

Mr. Zywicki. It seems like it to me. 
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Senator Scott. I must be missing something. 

Third point: First-time home buyers fell for the third straight 
year. Now, according to the statistics, 74.1 percent, I think it is, of 
white folks own their homes. Around 45 percent of African 
Americans own their homes. If first-time home buyers have fallen 
for the third consecutive year, logically the disproportionate impact 
is on people of color and folks living toward that threshold of pov- 
erty. Is that a fair conclusion based on deductive reasoning? 

Mr. Zywicki. Yes, that would follow. 

Senator Scott. And the data, frankly? 

Mr. Zywicki. Yes, as a percentage of home buyers, yes. 

Senator Scott. Another outstanding and stunning fact that is 
hard to argue with is that the African American unemployment 
rate is about 70 or 80 percent higher consistently than the white 
unemployment rate. The Dodd-Frank legislation makes it far more 
difficult for first-time business owners to find access to credit. 

In South Carolina, small business is the heartbeat of our econ- 
omy. From my perspective, having been a small business owner for 
about 15 years, the reality of it is that you hire folks from your 
neighborhood, from the place where you do business, which means 
that if you have fewer businesses in minority areas, you are going 
to have a higher unemployment rate in those areas. 

Dodd-Frank has had — have we seen more small businesses or 
fewer small businesses? 

Mr. Zywicki. We have seen fewer small businesses. We have 
seen a loss of small banks. And, of course, as you know, women in 
particular disproportionately start small businesses as well as mi- 
norities, so that is particularly important to those communities and 
those folks. 

Senator Scott. And the final thought before I wrap this up on 
the Durbin amendment, which we have heard so much about, if bil- 
lions of dollars were transferred from banks to big-box retailers, 
one of the ways that you can figure out whether or not there has 
been a passing on to the consumers, look at the prices. This is not 
a hard thing to discuss. Here is what you will hear as I depart and 
go to my next meeting. You will hear from both sides a conversa- 
tion about how we need to do better for the consumer and how we 
need to protect the consumer, when the reality of it is that the goal 
of protecting the consumer has been lost in Dodd-Frank, and the 
CFPB is not making it easier for consumers to have access to cred- 
it, not making it easier for people to experience the American 
dream. They are not making it easier for any of us to see the goal 
of the most vulnerable in our society being protected. 

It may be well intended, maybe the intentions of the legislation, 
but the facts are inconsistent with the reality, no matter how we 
spin it up here. Thank you. 

Mr. Gable. Mr. Chairman, may I just respond to that? 

Senator Scott, one of the statements you made was that the pay- 
day lenders, when they come in and they are driving individuals 
out of the banking business 

Senator Scott. Actually, I did not make that statement. My 
statement was simply this: that as a result of higher fees, you will 
have more people unbanked. And if you have a million people 
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unbanked, the question then is: Where do they go to get their ac- 
cess to credit? 

Mr. Gable. Absolutely. 

Senator Scott. And they get their access to credit from, as you 
call it, predatory lenders or payday loans or some other access, 
whether it is pawnshops or something else that is close in prox- 
imity to where they live. And then so the question becomes: What 
is the interest rate because of the result of Dodd-Frank increasing 
the cost of doing business and running some folks out of banks, 
what is the cost to society and what is the cost to the poorest com- 
munities? The actual cost is a higher interest rate because of the 
result of Dodd-Frank. 

Mr. Gable. What I wanted to point out, first of all, payday lend- 
ers were around — started out in 1985 before Dodd-Frank. Second, 
payday lenders require individuals to have bank accounts, so they 
have bank accounts. And they have first access to those bank ac- 
counts. And that is how they keep them in the cycle, and it has 
been consistent in poor communities in our country that poor indi- 
viduals, the weakest and the most vulnerable individuals, have to 
pay more for everything. When they are purchase in their commu- 
nity, their prices are high. When they go to get credit, their prices 
are high. We use the statement, “They are at risk.” In fact, what 
we do is we develop a consistent area where people are in per- 
petual poverty. 

So my position on this, my view on this is that when we have 
these predatory lending practices, when we have — everybody in 
here has arbitration clauses that are bad in their contracts. Unless 
we have somebody, some watchdog group like the CFPB looking 
out for the most vulnerable, we are going to always have that small 
cadre of community in America who will have to pay the most and 
get the least out of what this country offers. 

Senator Scott. Well, let me just say this. Reverend. Thank you 
for your service to the country. Without any question, the National 
Baptist Association is a fantastic organization. I think your passion 
for people is right on spot. I would just disagree with our conclu- 
sions. 

My conclusion is a simple conclusion, that the way that we in- 
crease the costs to the most vulnerable in our society is to increase 
the costs in an area where the fees are lower, that the interest 
rates are lower. So if you increase the fees and you shrink that 
market, the unintended consequence is going to be higher unem- 
ployment in those very areas that we both want to help, higher 
costs at the grocery stores or whatever the food mart is in those 
areas, and a very difficult time to increase the employment oppor- 
tunities and entrepreneurs in those communities because those 
communities are the communities where I have lived the vast ma- 
jority of my life. 

So the goal of having a watchdog agency that provides the type 
of protection that we both hope for is not happening as we are 
watching it unfold today around this country. 

So I do not disagree with the fact that the goal of having an 
agency that provides greater protection is a wonderful goal. I am 
simply saying that the CFPB is not that agency, and the results 
of Dodd-Frank have not been — that goal has not been achieved. It 
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is not getting closer to being achieved. It is getting further away. 
The fact of the matter is that as we eliminate small banks in small 
communities, the reality of it is they do not go to bigger banks; 
they go to a different market for their access to credit. That is just 
the unfortunate reality of the facts, no matter our goals. I do not 
disagree with the goal. I would love to work with you on seeing 
that goal become a reality. If we study the CFPB, we will conclude 
that, unfortunately, with all the good intentions, the reality is the 
poor are still getting poorer and that is why the poverty rate in 
America is 15 percent and in the African American community it 
is 28 percent. 

So when we look at the facts, we find ourselves with a big ques- 
tion mark on why are these not changing. And I will submit this 
to you, I will suggest this to you: that as we watch this unfold for 
the next couple of years, let us just see what happens. And if we 
are both around in 24 months, I would love to have the conversa- 
tion about what has happened because of our conversation and 
Dodd-Frank. 

Mr. Gable. I certainly appreciate that. I just want to make one 
comment. 

Senator Scott. Yes, sir. 

Mr. Gable. Maybe it is just in New Orleans, Chairman Shelby. 

Chairman Shelby. Go ahead. 

Mr. Gable. Or in Louisiana, and I have heard my colleague here, 
Mr. Zywicki, talk about the disappearance of small banks. We have 
to understand there are some variables in terms of their disappear- 
ance. Some disappeared because they were just bad banks. But 
many community banks purchased those small banks. So I deal 
with small banks. Most of our churches in the National Baptist 
Convention deal with community banks. But many of those com- 
munities banks are the ones that are providing access for us. 

Senator Scott. Yes, sir. 

Mr. Gable. But they bought up other small banks. We have a 
plethora of small banks. They are not mega banks. But they are 
still community banks. What I am simply saying is that when it 
comes to payday loans, when we have some banks in some commu- 
nities move out, then we have payday loan individuals move in. In- 
dividuals who are purchasing — who are going in for payday loans, 
it is not a matter of the fact that they do not have banking or they 
do not have a job. They have a crisis in their lives, and small-dollar 
loans are not available from some of our banks the way they should 
be. 

Our National Baptist Convention is in the process of establishing 
a structure with our 31,000 churches, and we hope to be able to 
provide small-dollar loans. But if we do not have some enforcement 
on the process, there is just no reason why someone has to pay who 
is at the bottom already, has to pay 400 or 500 percent when the 
interest rate that the Feds have been giving over the last 8 years 
has been 0.25 percent. 

Senator Scott. Yes, sir. 

Mr. Gable. It is immoral, it is unbiblical, and it is a shame. 

Senator Scott. I do not disagree with you at all, sir, and I will 
say thank you to the Committee for your indulgence here. I am a 
fan of the Bible and a fan of the Proverbs about usury, usury fees. 
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So there is no doubt that I do not disagree with you at all. The only 
question I have is: Can we achieve the goal that you want us to 
achieve through the CFPB? And my answer is: I do not think we 
are getting closer. And we can measure this progress or the lack 
thereof over the next couple of years. We will hear a lot of 
conversation, and some will — Senator Warren will tear up what I 
have said to pieces. I would love to have a chance to come back and 
respond to her as well. But the fact of the matter is that let us just 
watch and see what happens to the most vulnerable in our society 
as the good wishes and the good intentions of this Congress does 
not produce the results that we want. 

Mr. Gable. Since you mandated the CFPB to do these things, let 
us work together with them so that we both reach that outcome. 

Senator Scott. I would love to replace them and work with you 
anyway. 

[Laughter.] 

Mr. Gable. Well, that is the difference. Thank you, sir. 

Chairman Shelby. Senator Warren, thank you for your indul- 
gence. 

Senator Warren. That is fine. Thank you, Mr. Chairman. 

Senate Republicans called this hearing today to talk about the 
costs of regulating consumer financial products like mortgages and 
payday loans and credit cards. I want to focus on the other side of 
the equation, and that is, the cost to American families of failing 
to regulate consumer financial products. 

Mr. Chanin, as Senator Brown mentioned, from 2005 to 2011, 
you held top positions in the Federal Reserve’s Division of Con- 
sumer and Community Affairs, and in those positions you had both 
the legal authority and the legal responsibility to regulate decep- 
tive mortgages, including dangerous subprime lending that sparked 
the 2008 financial crisis. But you did not do it despite years of calls 
and even begging from consumer advocates and others asking you 
to act. Instead, you did essentially nothing. 

Now, your failure had devastating consequences. The bipartisan 
Financial Crisis Inquiry Commission identified, and I am quoting 
here, “the Federal Reserve’s pivotal failure to stem the flow of toxic 
mortgages” as the “prime example” of the kind of hands-off regu- 
latory approach that allowed the 2008 crisis to happen. 

Now, according to the Dallas Fed, that crisis cost the American 
economy an estimated $14 trillion. It cost millions of families their 
homes, their jobs, their savings, devastated communities across 
America. 

So when you talk now about how certain regulations are too cost- 
ly or too difficult to comply with, you sound a lot like you did before 
the 2008 crisis when you failed to act. So my question is: Given 
your track record at the Fed, why should anyone take you seriously 
now? 

Mr. Chanin. So since you were responsible for creating the 
CFPB, you know and set forth the notion that they should be a 
data-driven organization. And we can debate whether they are or 
not, but I can assure you the Fed was and is a data-driven organi- 
zation. There was simply no data provided to the Fed on a 

Senator Warren. I 
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Mr. Chanin. Let me finish, please, Senator. on a statistical 

basis that suggested that there was a meltdown in the mortgage 
market in 2005 and 2006 

Senator Warren. I am sorry. Are you saying there were no data 
in the lead-up to the financial crash that showed the increasing 
default rates on subprime mortgages and what they were doing to 

communities across America? Did you have your eyes 

Mr. Chanin. There was 

Senator Warren. stitched closed? 

Mr. Chanin. There was anecdotal evidence to be sure 

Senator Warren. I am not talking 

Mr. Chanin. but there was no hard data 

Senator Warren. anecdotal — are you telling me you never 

saw any data about the increases in mortgage foreclosure rates be- 
fore the crash in 2008? Is that what you are saying here? 

Mr. Chanin. No hard data was 

Senator Warren. Oh, my 

Mr. Chanin. presented to the Fed until the crisis erupted 

Senator Warren. Mr. Chanin, let us just be 

Mr. Chanin. in 2008. 

Senator Warren. Let us just be clear. You want to defend your 
tenure. It is not just me or consumer advocates who are calling 
your Fed tenure a disaster. The bipartisan Financial Crisis Inquiry 
Commission spent years looking into the causes of the crisis and 
identifying the Fed’s failure to regulate subprime mortgages as one 
of the key drivers of the collapse of 2008. That was you. Even 
former Chair Greenspan admitted that the Fed made a mistake by 
failing to regulate subprime mortgages. That was you. 

If you are still defending your time at the Fed and saying you 
had no information about a problem that was emerging, then, 
frankly, that raises even more questions about your judgment. You 
know 

Mr. Chanin. Senator, do you have a question? 

Senator Warren. I do. 

Mr. Chanin. OK. Thank you. 

Senator Warren. And I will get there, but thank you for indulg- 
ing me on this, Mr. Chanin. 

After the crisis, you joined the CFPB to oversee the agency’s 
rulemaking. Within a couple of years, though, you sailed through 
the revolving door to a big law firm where, according to the Web 
site for this law firm, your job is “to counsel financial institutions 
on consumer finance issues.” 

Now, after taking that job, working for banks you were quoted 
as saying that you “lost faith that the agency would become a truly 
independent entity and carefully balance consumer costs and access 
to credit with consumer protection.” 

So the question I have is: Does that mean that you want the 
CFPB to operate more like your Division of Consumer and Commu- 
nity Affairs at the Fed did before the 2008 crash? 

Mr. Chanin. No. In my view, the CFPB does not appropriately 
balance consumers’ need for access to products and the fact that if 
costs are excessive, the institutions simply will not offer those prod- 
ucts. 
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Senator Warren. I am sorry, Mr. Chanin. If you would answer 
the question that I asked. The question is: Do you want it to oper- 
ate more like your Division of Consumer and Community Affairs 
did at the Fed before the 2008 crash? 

Mr. Chanin. The CFPB was created as an independent agency. 
I do not think it fulfills that role if it does not serve the two man- 
dates set forth in the Dodd-Frank Act of access 

Senator Warren. I am sorry, Mr. Chanin. I asked you a ques- 
tion. You wanted to hear a question. Could I have an answer to the 
question? Are you asking for the CFPB to operate more like the 
agency that you directed that the Financial Crisis Inquiry Commis- 
sion said played the pivotal role in the crash of 2008? 

Mr. Chanin. I do not think that is the goal of the CFPB. The 
goal is twin: access and fairness. And it has not satisfied that need 
for access, in my 

Senator Warren. I will take it, then, that you do not want to an- 
swer this question. 

You know, Mr. Chanin, when I was setting up the CFPB, I was 
told that even though you played a key role in blowing up the econ- 
omy, that I needed to hire you because you were one of the few peo- 
ple within the technical expertise needed to write the Dodd-Frank 
rules. Now, people said that you and your team made a terrible de- 
cision that helped crash the economy, but we needed to keep you 
all around because you were the only ones who really understood 
the mistakes that had been made. And when you wanted the job 
at the CFPB, you claimed that you had learned from your failure. 
But I see today that is obviously not the case. 

Of all the people who might be called on to advise Congress 
about how to weigh the costs and benefits of consumer regulations, 
I am surprised that my Republican colleagues would choose a wit- 
ness who might have one of the worst track records in history on 
this issue. 

Thank you, Mr. Chairman. 

Chairman Shelby. Thank you. Senator Warren. 

Senator Cotton. 

Senator Cotton. Goodness. Mr. Chanin, if you think it is tough 
being questioned by Senator Warren, try to be on her first-year 
contract class panel one day. That is even tougher. 

I would like to turn my attention to the Credit Repair Organiza- 
tions Act of 1996, also known as CROA. This is a law that was de- 
signed to root out the fraudulent practice of credit repair clinics 
promising consumers that they can remove negative but accurate 
information from consumers’ credit histories. The law’s strict obli- 
gations and penalties enforced through public and private cause of 
actions have been useful in preventing some forms of fraud peddled 
by credit clinics. But at the same time, over the past several years, 
the plaintiffs’ bar has pushed courts to expand CROA’s reach to 
cover important services never intended by lawmakers to be subject 
to CROA’s requirements and penalties, including credit monitoring 
and credit education services. 

One way that companies providing these services have been able 
to limit their exposure to CROA has been through arbitration 
clauses. Mr. Hirschmann, I would like to ask you: Does the CFPB’s 
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forthcoming arbitration rule expected next year make the need for 
CROA reform more urgent or less urgent? 

Mr. Hirschmann. Senator, I honestly do not know the answer to 
your question, but I am happy to get back to you on that. We are 
expecting the CFPB to issue an arbitration rule literally within 
months, and I am happy to get back to you on that. 

Senator Cotton. OK. The FTC, which is charged with enforcing 
CROA, has been on the record in Senate testimony stating that it 
is very sympathetic about the need for reform to protect credit 
monitoring and similar services. Do you see any risks with the 
intersection of the CFPB’s potential arbitration rule and the FTC’s 
position? 

Mr. Hirschmann. I am happy to get back to you on the question. 

Senator Cotton. OK. 

Senator Cotton. Are there any other unique issues with respect 
to the application of this potential arbitration rule as it applies to 
credit bureaus that the CFPB should have in mind as it goes for- 
ward with its arbitration rule? 

Mr. Hirschmann. Well, arbitration is certainly a much more 
cost-effective and timely way for consumers to get redress, and, 
particularly when it is very expensive for individual claims that are 
not classable to get into the courts, it is unlikely that consumers 
will want to go to the expense to take those claims into the court 
if they are not classable. Even the class action — ^you know, even 
with the low percentage of consumer benefits that come from class 
action, they are unlikely to take those as well. So we have to look 
carefully to make sure that — and it is one of the things we have 
urged the CFPB to do, is to look carefully at what consumers would 
lose if they take away arbitration. 

Senator Cotton. Thank you. And if you can take those earlier 
questions for the record and respond, I appreciate very much the 
analysis that you have submitted to this Committee, and CROA re- 
form is something on which I will continue to be engaged, particu- 
larly as we look forward to the new arbitration rulemaking, impact- 
ing not just Arkansas consumers but also many Arkansas jobs as 
well. So I would like to receive your insights in the future on the 
record, if you could get back to us. 

Thank you. 

Chairman Shelby. Mr. Chanin, is it not true that the Fed actu- 
ally did several rulemakings in 2007 and 2008 while you were 
there on mortgages under its UDAP and other authorities? 

Mr. Chanin. That is correct, Mr. Chairman. The Federal Reserve 
Board both proposed and adopted a final rule that set forth an abil- 
ity-to-repay requirement for basically high-cost mortgages that be- 
came part of Truth in Lending Regulation Z, and applied to all 
lenders who offered those mortgages. 

Chairman Shelby. Let me direct this at you. Professor Zywicki. 
How important is it that the regulators do cost-benefit analysis on 
any regulations that they propose? 

Mr. Zywicki. It is really the single most important thing that a 
regulator can do. The regulation of consumer credit is a very com- 
plicated, challenging issue because of the tradeoffs involved, which 
is we know that, as I described earlier, as you choke off access to 
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certain products, it drives consumers to other products, and eventu- 
ally may drive them out of all products. 

So, for example, in 1968, for example, there was a U.S. Senate 
report that found that the second largest revenue source of the 
Mafia was loan sharking. When “Fat Tony” Salerno was indicted, 
the head of the Genovese crime family was indicted in 1974 on 14 
counts of loan sharking, and, in fact, one count of having a victim’s 
legs broken for not paying their debts, he was running $80 million 
a day, which is $463 million a day in today’s dollars, in his terri- 
tory in New York City. And what we saw was the regulatory struc- 
ture at that period in the 1960s and 1970s led to everybody coming 
together and basically saying, look, we need to make sure that con- 
sumers have access to credit products in a competitive market, 
even if they are expensive. And that is what we have always wres- 
tled with. 

And so cost-benefit analysis is the key issue to try to get at these 
questions of access, competition, price, and doing so in a way that 
promotes transparency, competition, and consumer choice, because 
if we do not do that, if the costs do exceed the benefits, it can be 
really tragic for consumers, I am afraid. 

Chairman Shelby. But it is not just cost to the lender. It is the 
loss or cost to the consumer that is part of this study. Is that not 
right? 

Mr. Zywicki. Yeah, let me make clear, I do not care personally. 
I do not work for the banking industry, and I personally do not 
care about the cost to the lender, except to the extent that it affects 
the cost to the consumer. 

Chairman Shelby. But we do care about the cost of regulation. 

Mr. Zywicki. Absolutely. We care about the cost 

Chairman Shelby. Considering all of it together. 

Mr. Zywicki. Absolutely. I care about the cost to the lender to 
the extent that it impacts the consumer. And what we are seeing 
now is we are imposing costs that do not have offsetting benefits, 
I think, to the consumer, imposing costs, imposing especially high 
costs on small banks that are hurting consumers, and that is why 
I think it is so important. Yes, a good, robust, modernized, edu- 
cated consumer protection policy can help consumers, can help the 
economy, can help competition, innovation, consumer choice. Inno- 
vation is so important. The biggest issue, I think, in this sector we 
have today is financial inclusion, and I think innovation is the goal 
to that. Arid to the extent we pass policies where the costs exceed 
the benefits, that stifle competition, innovation, and consumer 
choice, we are moving in the opposite direction. 

Chairman Shelby. Senator Brown. 

Senator Brown. Just a couple of comments, and I want to ask 
UC to insert a couple of things in the record, Mr. Chairman, but 
first a few comments. 

I am going back to the statement that hundreds of thousands of 
one-sided, inaccurate, unverifiable complaints have been filed with 
the Consumer Bureau. I want to put that in perspective, and I will 
quote from a law review article in the Arizona Law Review from 
ICmberly Krawiec and then quote from an article in the Wash- 
ington Monthly by Haley Sweetland Edwards called “He Who 
Makes the Rules.” Again, I want to put in perspective the claims 
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that these hundreds of thousands of complaints filed by individual 
Americans — I cannot think that is not who they were — put that 
into perspective about what happened to them. 

First, financial institutions, financial industry trade groups, law 
firms representing such institutions, and trade groups collectively 
accounted for 93 percent of all Federal agency contacts on the 
Volcker rule during the time period studied. In contrast, public in- 
terest, labor advocacy research groups, and other persons and orga- 
nizations accounted for only 7 percent. Again, think of that per- 
spective. You claim hundreds of thousands of unverifiable, one- 
sided, inaccurate complaints were filed by real live consumer peo- 
ple — individual consumers. 

A second point to make: According to public records, representa- 
tives from the financial industry have met with a dozen or so agen- 
cies that regulate them thousands of times in the past 2 V 2 years. 
According to the Sunlight Foundation, the top 20 banks and bank- 
ing associates met with just three agencies — the Treasury, the Fed- 
eral Reserve, and the CFTC — an average of 12.5 times per week for 
a total of 1,298 meetings over the 2-year period from July 2010 to 
July 2012. JPMorgan Chase and Goldman Sachs alone met with 
those agencies 356 times. That is 114 more times — a ratio of 
114:1 — than the financial reform groups combined. 

Third point. Since the passage of Dodd-Frank, the industry has 
estimated — it has been estimated $1.5 billion in registered lobby- 
ists alone, a number that most dismiss as comically low as it does 
not take into account the industry’s much more influential allies 
and proxies, including a battalion of groups like the U.S. Chamber 
of Commerce, the Business Roundtable, the American Bankers As- 
sociation, also does not take into account the public relations firms 
and think tanks or the silos of campaign cash the industry has 
dumped into lawmakers’ reelection campaigns. 

Now, the reason for the agitation of many of us on this side, I 
am — it is a personal affront in many ways to talk about the hun- 
dreds of thousands of one-sided, inaccurate, unverifiable com- 
plaints. It is insulting to those consumers all over the country that 
have been wronged time and time again. It is another example of 
how this town sings with an upper-class accent on issue after issue 
after issue. 

I will close with this. In the last quarter of 2010, just a few 
months after Dodd-Frank passed, the financial industry raked in 
$58 billion in profits — $58 billion in profits. That was 30 percent 
of all U.S. corporate profits that year, $58 billion in profits. That 
was close to a third of all profits that corporations raked in that 
year. So there’s something amiss, and to lay it all on these ill-in- 
formed consumers that file these complaints that were not vetted 
when by a factor of whatever it is, the number of lobbying hits and 
discussions coming from a very well-organized, well-capitalized, 
well-funded group of interest groups is, frankly, insulting. 

Thank you, Mr. Chairman. 

Chairman Shelby. Mr. Chanin, I would just like to take a mo- 
ment to thank you for your dedication to consumer protection over 
the years and your decades of work in the Federal Government at 
the Federal Reserve and at the CFPB. I only regret that you are 
no longer at the consumer agency because I think your guidance 
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and your experience and wisdom would help guide its efforts to- 
ward sensible regulation that is open, transparent, accountable, 
and in the consumers’ and all of our best interests. You know, we 
all go to the basic premise that I said earlier. We are consumers. 
We want the market to work. 

Mr. Chanin. Thank you, Mr. Chairman. 

Chairman Shelby. Overregulation does not work. Cost-benefit 
analysis, I pushed it for years, and I am going to continue to push 
it. We will get there someday, because that would protect and 
weigh the benefits and the costs to the consumer, for the consumer, 
and the people who loan money both. I think we need both. 

Thank you very much, all of you. The hearing is adjourned. 

[Whereupon, at 11:47 a.m., the hearing was adjourned.] 

[Prepared statements, responses to written questions, and addi- 
tional material supplied for the record follow:] 
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PREPARED STATEMENT OF LEONARD CHANIN 

Of Counsel, Morrison & Foerster LLP 

April 5, 2016 

Chairman Shelby, Ranking Member Brown, and Members of the Committee, my 
name is Leonard Cbanin. I am Of Counsel in the financial services practice group 
of the firm here in Washington, DC, and have more than 30 years’ experience work- 
ing as an attorney on consumer financial services issues. I spent 20 years with the 
Federal Reserve Board, including 6 years as Assistant Director and Deputy Director 
of the Division of Consumer and Community Affairs. In addition, for 18 months I 
was Assistant Director of Regulations at the Consumer Financial Protection Bureau 
(“CFPB”). I have spent nearly 10 years in private practice advising banks and other 
financial institutions on a number of Federal consumer financial services laws. I am 
pleased to be here today to address the effects of consumer finance regulations. 

The primary Federal agency entrusted with regulating consumer financial prod- 
ucts and services is the CFPB, a creation of the Dodd-Frank Wall Street Reform 
and Consumer Protection Act (“Dodd-Frank Act”). The Dodd-Frank Act sets out in 
broad terms the purpose of the CFPB. The Act states that the CFPB shall: 

seek to implement and, where applicable, enforce Federal consumer finan- 
cial law consistently for the purpose of ensuring that all consumers have 
access to markets for consumer financial products and services and that 
markets for consumer financial products and services are fair, transparent, 
and competitive. 

This goal is challenging to achieve. “Fairness” to consumers depends on what one 
views as being “fair,” and it is open to a wide variety of perspectives. The over- 
zealous pursuit of “fairness” adversely affects the ability and willingness of financial 
institutions to offer products to consumers and, thus, negatively affects the ability 
of consumers to obtain such products. In addition, access to financial products is af- 
fected — both directly and indirectly and both positively and negatively — by rules and 
other actions taken by Federal agencies that regulate consumer financial services 
products and services. 

While it is difficult to quantify the precise impact that CFPB rules, guidance, en- 
forcement orders and other actions, as well as activities by other Federal banking 
agencies, have had on consumers and the broader market for financial products and 
services, it seems clear that such rules and other actions have had a significant ad- 
verse impact on the ability and willingness of institutions to offer those products 
and services. Anecdotal and other evidence clearly indicates that institutions have 
reduced the products and services offered to consumers and some institutions have 
been reluctant to offer new products and services. Recent CFPB rules on mortgages 
illustrate this result. In addition, the use of enforcement orders by the CFPB to es- 
tablish policy has had adverse results; for example, enforcement orders dealing with 
the pricing of indirect auto loans and alleged discriminatory practices have created 
an unlevel playing field in the automobile loan market. 

THE IMPACT OF REGULATIONS 

Federal consumer financial regulations unquestionably have a significant impact 
on consumers, financial institutions and the broader economy. The effect rules have 
and whether they actually harm consumers, hinder competition, or reduce the prod- 
ucts available to consumers, likely depends on the specific rule and which con- 
sumers are considered. 

There can be benefits to regulation. If properly designed, regulations can better 
ensure that standardized approaches are used to provide disclosures to consumers 
to enable them to compare products and choose the ones that best suit their needs. 
Regulations are most effective when they require all institutions that offer consumer 
financial products to “play by the same rules.” This better ensures a competitive 
marketplace, where all participants are subject to the same legal requirements. 

But, there are many risks and dangers to regulating “too much.” Regulations need 
to be clear, but at the same time provide flexibility to accommodate new products, 
new delivery channels and new ways of doing business. Clear rules are needed to 
ensure that institutions know what is required to comply and manage risks. How- 
ever, detailed, proscriptive rules can inhibit the development of new products and 
new ways of doing business. In addition, rules that lack flexibility can discourage, 
and, in some cases, stifle the development of new products or services or new fea- 
tures of financial products or services. Furthermore, new rules can be very costly, 
particularly, for example, for smaller institutions that may make few loans. For 
those institutions, the overall costs to support a small loan program may be so great 
that they may simply exit the business. 
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So, what impact have the CFPB mortgage rules had on the market? Some institu- 
tions that previously offered mortgages have stopped doing so because the costs of 
compl3dng with the new rules cannot be spread over a sufficient number of loans 
to enable them to effectively compete in the marketplace. In addition, a number of 
institutions have reduced the products offered to consumers. In fact, a recent Amer- 
ican Bankers Association survey revealed that, due to the CFPB mortgage rules, 75 
percent of banks surveyed eliminated one or more mortgage product offerings, such 
as construction loans and loans with payout options. 

An examination of the CFPB rules that integrate mortgage disclosures under the 
Truth in Lending Act (Regulation Z) and the Real Estate Settlement Procedures Act 
(Regulation X) illustrates the adverse impact that regulations can have on con- 
sumers and the broader market. 

The CFPB’s integrated mortgage disclosure rules and explanatory information are 
hundreds of pages long. They contain dozens upon dozens of sub-rules and prohibi- 
tions dealing with how creditors must disclose information about mortgages to con- 
sumers. A small bank or credit union cannot hope to comply with the extraordinary 
level of detail required. And even the largest institutions face great difficulties in 
ensuring compliance and likely face litigation risks if they make a mistake. 

One example illustrates the extraordinary level of detail required under the inte- 
grated mortgage disclosure rules. There are several different rounding rules for the 
disclosure of dollar amounts and percentages (rates). One sub-rule states that the 
principal and interest payments must be disclosed using decimal places, even if the 
amount of cents is zero. (Thus, a disclosure of a payment of “$800” violates the rule, 
whereas a disclosure of “$800.00” complies.) This sub-rule is in contrast to the sub- 
rule for disclosing the loan amount, which actually prohibits the use of decimal 
places in disclosures. (Thus, a disclosure of a loan amount of “$240,000.00” violates 
the rule, whereas a disclosure of “$240,000” complies.) 

The adoption of such a proscriptive rule can only lead to errors and ultimately 
can result in litigation, even if a consumer did not rely on the information and was 
not harmed by the error. In addition to litigation risks, failure to comply with the 
integrated mortgage disclosure rules could lead investors who purchase loans to re- 
quire lenders to buy back any loans where lenders make errors in providing disclo- 
sures. 

USE OF GUIDANCE AND ENFORCEMENT ORDERS TO ESTABLISH 
POLICY 

In spite of the “dangers” and problems associated with regulations, they are vastly 
preferable to “regulating” by the issuance of guidance, or, even worse, use of enforce- 
ment orders to establish policy. 

Guidance 

Guidance can be helpful to institutions in understanding laws that apply to spe- 
cific transactions or products. But any such guidance should be published for public 
comment. Failure to do so can lead to confusion as to the scope and meaning of the 
guidance and create operational and other compliance problems. In addition, agen- 
cies benefit by allowing the public to comment, as it results in clearer and better 
guidance. The CFPB has issued dozens of guidance documents, in the form of official 
CFPB bulletins, as well as by using blog posts and other ways of communicating 
its views on issues. These documents are not published for public comment. Failure 
to get public input creates significant problems. 

By way of an example, one of the most problematic documents deals with indirect 
auto lending and the application of the Equal Credit Opportunity Act (“ECOA”) and 
implementing Regulation B to institutions that purchase loans made by automobile 
dealers. The CFPB issued a bulletin interpreting Regulation B on this issue, rather 
than publishing a proposed revision to the Regulation for public comment. The bul- 
letin addresses the obligation of indirect auto lenders (those who purchase loans 
made by auto dealers) to address potential discrimination in the pricing of loans by 
auto dealers. 

The failure of the CFPB to issue guidance for comment on issues such as this cre- 
ates significant problems. Because the public was not afforded the opportunity to 
comment on the indirect auto lending bulletin, the guidance fails to address impor- 
tant issues. The bulletin does not state that use of discretionary pricing to com- 
pensate auto dealers is illegal, but states that lenders should monitor and address 
the effects of such policies to ensure that discrimination does not occur. However, 
aside from “conducting regular analyses” of dealer-specific and portfolio-wide loan 
pricing data, the guidance fails to inform lenders about what analysis would be sat- 
isfactory to avoid fair lending violations. For example, should analysis be done on 
a monthly, quarterly, or annual basis? What if a quarterly analysis shows potential 
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issues, but a semi-annual analysis shows no statistically significant disparities? 
What action should a lender take to address any risks in these circumstances? 
Neither lenders nor consumers are helped when guidance issued is not clear. Such 
guidance frequently leads to inconsistencies in the marketplace, due to differing in- 
terpretations of such guidance. 

Enforcement Orders 

“Regulating” institutions that offer consumer financial products and services by 
use of enforcement orders is a new trend. Although the prudential banking agencies 
and other agencies have long entered into public enforcement orders with institu- 
tions, this practice has increased exponentially by the CFPB. Moreover, it seems 
quite clear that the CFPB uses enforcement orders to establish policy. 

Public enforcement orders are not inherently inappropriate or a “bad” tool for 
agencies to use. But, when enforcement orders are used to establish policy, there 
can be many problems and drawbacks. First, enforcement orders do not apply to any 
company or person that is not a party to the order; thus, other companies can take 
a variety of approaches regarding their views of such orders. Oftentimes, some com- 
panies may “comply” in a certain way and others may take a different approach. 
This results in inconsistency — inconsistency for consumers and for institutions’ prac- 
tices — which results in a marketplace that offers products and services not governed 
by the same standards. Second, most CFPB enforcement orders lack specificity 
about the practices involved and only give a brief statement of facts and issues. It 
is often difficult to discern how to “apply” any guidance in orders to the variety of 
products or practices that exist in the marketplace. This also creates inconsistency. 
Third, the failure to create rules that apply to all players in the marketplace can 
have the unintended effect of driving some parties to entities that “don’t comply.” 
Anecdotal information suggests that this is precisely what is happening with 
so-called discretionary dealer pricing and auto loans, where the marketplace is high- 
ly diffuse and where some auto dealers may do business with those lenders who 
offer dealers greater compensation for loans the dealers originate. Fourth, unlike 
rules, enforcement orders are not published for comment. This deprives the public 
of the opportunity to comment on significant issues and also deprives an agency of 
the ability to consider operational and other issues as well as potential negative or 
unforeseen consequences. Fifth, enforcement orders that contain broad statements 
and allege unfair, deceptive or abusive acts or practices may result in financial insti- 
tutions simply choosing not to offer new products, certain product options or new 
ways of delivering products due to lack of certainty about what is “required,” as well 
as uncertainty about how to effectively manage potential risks. 

For these reasons, use of enforcement orders to establish policy is both inappro- 
priate and unsuccessful. The pricing of auto loans and use of fair lending enforce- 
ment orders illustrates this problem. The CFPB has entered into several enforce- 
ment orders with financial institutions asserting that institutions that purchased 
consumer car loans made by multiple auto dealers have violated the ECOA. While 
recognizing that it is appropriate for dealers to be compensated for work done on 
transactions, the CFPB orders conclude that financial institutions that purchase 
auto loans violate the ECOA because the CFPB determined that the pricing 
approach used had a discriminatory impact on consumers on the basis of race or 
ethnicity. 

Leaving aside the significant issue of the validity of the CFPB’s methodology and 
analysis in the orders, the use of enforcement orders in this circumstance has re- 
sulted in an unlevel playing field and has raised numerous questions for which the 
orders provide no answers. For example, the most recent orders state that an insti- 
tution must select one of three options. One option is for the institution to limit 
dealer discretion to no more than 1.25 percentage points above the buy rate for 
loans with a term of 60 months or less, and 1 percentage point for loans with a term 
longer than 60 months. For this option, the institution must “monitor for compli- 
ance” with the limits. 

But, what if institutions not subject to the orders want to retain a dealer discre- 
tion model of compensation to effectively compete in the marketplace? The orders 
only recognize two options. There are hundreds and perhaps thousands of banks, 
credit unions and finance companies that purchase auto loans. Anecdotal evidence 
indicates that institutions have taken a variety of approaches in how they deal with 
pricing and the purchase of loans made by auto dealers, due to competition in local 
markets and a variety of other factors. By using enforcement orders to create a pol- 
icy addressing how lenders can compensate dealers for dealers’ work in originating 
auto loans, the CFPB has failed to recognize that there may be many other legiti- 
mate methods institutions can use to compensate dealers and still comply with the 
ECOA. By using enforcement orders to create new legal requirements, and doing so 
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without publishing proposed changes to Regulation B to address these issues, the 
CFPB has failed to provide critical guidance to lenders on what the law requires 
or permits. 

In this case, if the CFPB believes the way in which institutions interact with auto 
dealers regarding the pricing of car loans is contrary to the ECOA, the far better 
approach for consumers and financial institutions would be for the CFPB to formally 
propose changes to Regulation B. This would ensure that any policy applies consist- 
ently to all financial institutions. In addition, engaging in a rulemaking proceeding 
would allow the public to comment on the approach, ensuring that the CFPB has 
an opportunity to address any concerns or issues raised. Rulemaking, of course, 
takes more time than issuing “guidance” or entering into enforcement orders. But 
such an approach better ensures the creation of sound policy. Establishing a policy 
by regulation also enables a company or person who disagrees with a rule to chal- 
lenge that policy and have a court independently review the agency action. 

CONCLUSION 

The CEPB is a new agency — less than 5 years old. It continues to develop exper- 
tise and a broader understanding of consumer financial services markets. The ques- 
tion remains as to how the CFPB will balance its mandated purposes of ensuring 
consumer access to financial products and services while ensuring fairness in these 
markets. 

Thank you for the opportunity to be here today. I would be happy to respond to 
any questions. 
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The U.S. Chamber of Commerce is the world’s lai^st business federation, 
representing the interests of more than 3 million busmesscs of all sizes, sectors, and 
regions, as well as state and local chambers and industrj' associations. The Chamber is 
dedicated to promoting, protecting, and defending America’s free enterprise system. 

More than %% of Qiamber member companies have fewer than 100 
employees, and many of the nation’s la^st companies are also active members. We 
are therefore cognizant not only of the challenges facing smaller businesses, but also 
those facing the business community at la^. 

Besides representing a cross-section of the American business community with 
respect to the number of employees, major classifications of American business — e.g., 
manufacturing, retailing, services, construction, w'holesalers, and finance — are 
represented. The Chamber has membership in all 50 states. 

The Chamber’s international reach is substantial as well. We believe that global 
interdependence provides opportunities, not direats. In addition to the .American 
Chambers of Commerce abroad, an increasing number of our members eng^ in the 
export and import of both goods and services and have ongoing investment activities. 
Tire Chamber favors strengthened international competitiveness and opposes artificial 
U.S. and foreign barriers to international business. 
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Testimony of David Hirschmann 

President and CEO, Center for Capital Markets Competitiveness of the U.S. 
Chamber of Commerce 

Before the Senate (Committee on Banking, I lousing, and Urban Affairs 
April S, 2016 


Chairman Shelby, Ranking Member Brown, and members of the 
Banking Committee; 

The U.S. Chamber of Commerce {tlie “Chamber”), the world’s largest business 
federation representing the interests of more than three million businesses of all sizes, 
sectors and regions, as well as state and local chambers and industrt’ associations, is 
dedicated to promoting, protecting and defending America’s free enterprise system. 
The Chamber appreciates the opportunity to submit this testimony to the Committee 
as you examine the impact of recent consumer financial regulation. 

The Chamber strong)' supports sound consumer protection regulation that 
deters and punishes financial fraud and predation and ensures that consumers receive 
clear, concise, and accurate disclosures about financial products. Everyone — 
businesses as well as consumers — benefits from a marketplace free of fraud and other 
deceptive and exploitative practices. We have welcomed efforts by the Bureau that 
advance this important goal. 

The Chamber also firmly believes, however, that consumers benefit from 
access to a broad range of competitive financial products and services. Choice 
empowers consumers, allowing tliem to find the product that will best allow them to 
go to college, participate in the digital economy, bufld equity in their homes, or deal 
with financial adversity. A regulator’s responsibilit)' is to ensure that competitive and 
transparent markets flourish within the bounds of clear and consistendy enforced 
rules of the road. That allows consumers to make their own decisions, based on 
accurate, understandable information and free from government dictates. 

Notably, Congress shared this behef when it estabhshed the Consumer 
Financial Protection Bureau (the “CFPB” or “Bureau”) in passing the Dodd Frank 
Wall Street Reform and Consumer Protection Act (“Dodd-Frank Act”). It specifically 
tasked the Bureau with implementing and enforcing “Federal consumer financial law 
consistently for the purpose of ensuring that all consumers have access to markets for 
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consumer financial products and sertices and, that markets for consumer financial 
products and sersices are fair, transparent, and competitive.”' 

As we approach the five-year anniversary of lire CFPB’s regulatory record, lire 
Chamber sees a distinctly mixed record on achieving this goal. In some areas, the 
Chamber has welcomed the opportunity to work together with the Bureau. Still, the 
Bureau can and must take a number of bask — but overdue — steps to fulfill its 
statutory mandates to implement and enforce Federal consumer financial laws 
“consistently,” to ensure that consumers have access to a range of financial serxices 
from which they can choose the alternative they deem best, and to ensure that tlie 
markets for financial products and services remaui “fair, transparent, and 
competitive.” 

Specifically, to ensure that consumer financial regulation achieves these ends, 
the Bureau should: 

• Provide clear rules of tlie road for financial services companies so they 
can compete on a level playing field; 

• Use enforcement actions to deter fraud and predation, not to announce 
new, broadly apphcable regulatory poheies; 

• Strengthen the Bureau’s own accountabdity by enhancing transparency’ 
and committing itself to fair administrative processes; 

• Limit regulatory dupheation and conflict by coordinating with other 
agencies; and 

• Presetv'e companies’ use of diverse tools, like arbitration agreements, to 
manage their relationships with the aistomers they serve. 

'Kliile it is true that tire CFPB’s unique structure reheves it of the many checks 
and balances that apply to other federal regulators, that lack of democratic 
accountability heightens, rather than negates, the Bureau’s obligation to develop a 
sound and broadly accepted regulatory system tliat wl stand the test of time. 

As it has tlirou^out the past five years, the Chamber stands ready to work 
with the Bureau to identify concrete and practical steps tow’ard achieving these goals. 
To that end, my testimony today provides recommendations for each of the five 
fimdamental steps diat the CFPB can and shoitld take to improve its regulatory 
approach and better protect the long-term interests of .American consumers. 


> Dodd'pDuik Will Stieet Refonn md Consumet hotection Act ('’I)odd'Fi:ank AcO> L- 0uijr 
2!. 2010) (codiSed it 12 U.S.C. $ S511(i)). 
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I. The CFPB Should Provide Clear Rules Of TTic Road For Financial Services 
Companies So That They Can Compete on a Level Playing Field. 

In the Cliamber’s view, one of the fundamental principles of good government 
is diat the rules and regulations that die government establishes should at a minimum 
be clearly knowable by those who have to live by those standards. That is especially 
important when the regulated entity is a business — especially a financial senices 
business. Businesses want to compete on a level playuig field under well-defined 
rules, but diey cannot do so when diey cannot figure out what the rules are. For that 
reason, the Chamber has repeatedly called upon the Bureau to proiide clear rules of 
the road for financial services companies. Too often, the Bureau has rejected this 
approach, preferring instead to regulate through means that leave businesses guessing 
about whether they arc complying uith applicable law. 

Wliile the Chamber of course understands diat no regulatory agency wants to 
bind itself to overly prescriptive rules diat eliminate the flexibility needed to respond 
to changing circumstances, there are numerous steps that the Bureau can take to 
improve r^latory clarity without runnuig any such risk. Here, 1 suggest two: 
adopting robust no-action and advisory opinion letter processes; and engaging 
stakeholders prior to annoimcing or enforcing any t/f jtKto regulatory requirements, 
“best practices,” or policy expectations intended to apply broadly to one or more 
markets. 

a) The Bureau Should Adopt A Robust No-Action Letter And Advisory' 

Opinion Process. 

Tlie Chamber believes diat one of die foundational principles of transparent 
and open government is the ability of a business or consumer to ask the government a 
question, inclusive of all relevant facts and circumstances, and get an answer as to 
whether the government will prohibit or pemiit a specific practice or activity. After 
all, the answer “no” is a much better answer, from a busuiess perspective, than “I’m 
not going to tell you.” That is why the Consumer Product Safety Commission 
(“CPSC”), the Justice Department, die Federal Trade Commission (“FTC'), the 
Securities and Exchange Commission' (“SEC”), and odier federal regulatory agencies 
routinely issue written opinions that clarify governing legal requirements. These 
opinions typically take one of two forms: a “no-action” letter stating diat staff would 
not recommend that an enforcement action be pursued under stipulated facts, and an 
advisory opinion that inteqirets a governing legal standard for an entire market, thus 
leveling the playing field for everyone in it. Unfortunately, the CFPB has no advisory 


^ The Gusrbcc issued % icpoti in 3009, Exutwing ihe Efftdcncjr and EfTcctKvncss of ihe Secudiies and Exchange 
Convnission, Out nude spccihc rccominnxbbon on tmpnnv^ tbit t^cndcs mo-action letter and approval processes. 
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opinion process; its no action letter polict' is, by design, helpful in only the rarest of 
circumstances. The policy recently finalized by die Bureau permits the agency’s staff 
to issue a no-action letter only if an apphcant satisfies a series of burdensome and 
intrusive requirements.* No other federal agency imposes anything close to the 
Bureau’s extremely restrictive criteria. 

For example, to have a reasonable hope of demonstrating the “exceptional 
circumstances” that the Bureau requires for issuance of a no-action letter, a company 
must (among other things): 

• Estabhsh that the product is innovative and beneficial for consumers; 

• Identify' the substantial regiJatory imcertainty that the company faces 
and the risks posed to consumers; 

• Explain why the company cannot avoid regulatory uncertainty by 
modifying its product; 

• Not ask about the meaning of the prohibition of unfair, deceptive, or 
abusive acts and practices; and 

• ■'\gree to ptoxide data about the product on an ongoing basis. 

These substantial burdens and intrusive document production requirements ensure 
that companies are very unlikely to even request such a letter. Indeed, the Bureau 
itself estimates that it will receive no more than three actionable requests for no-action 
letters each year.* 

The Bureau claims that its approach to issuing no action letters is designed to 
promote mnovalion. TTie Chamber questions, thou^, whether a company is likely to 
invest in innovation given existing regulatory risk in the market and such higji barriers 
to obtain clarity. When the first step toward innovation is to hire a comphance 
department, it is more likely that a company will decide against creating innovative 
products — an unfortunate result that ultimately restricts consumer choice and 
opportunity. At a minimum, the Bureau appears not to have considered the costs and 
benefits of creating such a narrow no action letter process instead of one that offered 
clear ndes of the road to a greater number of market participants, including those who 
provide already estabhshed financial products or services. The Bureau also appears 
not to have considered whether its pohey will have the effect of disproportionately 
benefitting large companies that already have large regulatory budgets, which may find 
it easier to pass muster to obtain a no action letter than a smaller company that would 
have to hire new staff to prepare the required paperwork. 


^ Sh Policy on No- Action Lettets, Infoaiution Collection, 81 Fed 8686 (Feb. 22, 2016). 
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The Bureau’s other processes for answering questions from regulated entities 
do not compensate for the absence of meaningful no-action and advisory opinion 
processes. Those processes are robust; when published, they provide well-considered, 
prospective guidance to an entire market. In contrast, providing one-off advice to 
those who call the Bureau with questions or to entities during the supervision process 
do nothing to standardize industry behavior. Instead, the effect of those private 
conversations is the creation of regulatory arbitrage — some companies know the 
Bureau’s expectations because they called on the phone and got some advice, while 
others do not. At a minimum, even if the Bureau did not want to broaden its no 
action letter pohey or create an advisory opinion program (the Bureau has sometimes 
claimed it lacks the resources to do so), the Bureau could at a minimum simply write 
down and publish on its website the advice it provides in these closed-door settings. 

The Bureau thus should meet the standard set by other agencies and provide 
meaningful regulatory clarity througji no-action letters and advisory opinions. By 
doing so, it would allow responsible companies to understand and follow the rules of 
the road, and to compete on the same basis for consumers’ business. Innovation and 
competition would flourish, and consumers would benefit from lower prices and 
broader product options. The Bureau’s drastically-circumscribed pohey offers none 
of these benefits and should be replaced by a poficy that supprts the meaningful use 
of no-action letters and advisory opinions to increase regulatory clarity in the 
consumer financial services market. 

b) The Bureau Should Engage With Stakeholders Prior To Announcing Or 

Enforcing Any Dc Facto Regulatory Requirements, “Best Practices,” Or 

Policy Expectations. 

The Bureau has employed an array of informal missb'es and pubheations to 
convey its expectations for behavior in certain areas of consumer finance policy — all 
without soheiting notice and comment from stakeholders or engaging in the 
rulemaking process specified in law for imposing regulatory obligations. The Bureau 
may beheve that its communications help businesses by providing the Bureau’s view's 
regarding a partiarlar market, product, or practice; but in fact these informal 
issuances, w'hich come as a surprise to the consumer financial services industry, create 
tremendous uncertainty and unfairness. 

Letters from the Bureau to business executives “urging” them to take action 
not required by law and the Bureau’s pubheation of “best practices,” for example, 
raise questions about what will happen if they do not take the action requested or 
adhere to these “best” practices. Will the Bureau deem their inaction an “unfair, 
deceptive, or abusive act or practice” actionable under the CFPA? Similarly, financial 
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institutions wonder what consequences they will face — including behind closed doors 
in the supersisory process — if they elect not to offer a product that their regulator has 
“urged” them to create. One wonders why, if these expectations do haTC practical 
force, the pubhc been denied die notice and opportunity’ to comment contemplated 
by the Administrative Procedure Act. .'\nd because the Bureau has not been informed 
by pubhc comment its issuances often fail to take account of practical reahties, 
causing significant marketplace confusion for businesses and consumers alike. In 
short, the Bureau’s activities in these regulatory' gray areas are creating confusion and 
unlevel playing fields in the market, not bringing the clarity that the Bureau perhaps 
believes it is providing. 

On February 3, 2016, for example. Director Cordray sent a letter to the CEOs 
of the nation’s laigest financial institutions concerning accounts that feature overdraft 
protection. He wrote, “This letter is not being sent in reference to any sort of 
regulatory requirement, but instead is simply a suggishn that I urge you to consider in 
serving your customers.”* Even though framed as a mere “suggestion,” a regulated 
entity cannot be certain of the consequences of failing to comply with a pubhc 
statement of its regulator’s preferences for whether and how it should offer overdraft 
products. VHU it be asked to justify that decision as part of die supervision process? 
Will such a “failure” impact the conclusions m its examination? We also wonder what 
die basis is for die Director’ s “su^stions.” Other diaii the Bureau’s years-long 
interest hi regulating the market for overdraft products, wliich to date remains 
unresolved, the Chamber is not aware of any pubhc discussion of this idea; certainly 
there was no transparent notice and comment period. Viliat if the adoption of the 
“suggestions” has adverse consequences for the avaSabihty of consumer credit? 

The Bureau’s March 23, 20i6, Adiisoiy forFimirmlliislilulions o/i Pnmntiigaiiil 
Fjsponding to ElderFimmial E^fkitation similarly “makes [ ] recommendations to banks 
and credit unions” to imdertake a variety of efforts, such as the development of 
protocols for protecting account holders from elder financial exploitation and the 
training of staff and die use of technology to detect such exploitation.^ The Bureau’s 
press release accompanying the Advisory called these recommendations “an extensive 
set of voluntary best practices to help banks and credit unions fight” elder 
exploitation.^ Here again, the Bureau uses hortatory language — these 


^ Stt Foan Letter (tom Dit RicKitd Coiduj to CEOs of Rnancial Institutions (Fds. i, 2016)(eniplttsis added), 
http://files consunl«^mnccfo^^ f :0160i Icncr-to banks on lovft mk accounts pdf 
* CFFB, Advisory for Rnancia] Insttiutioos on Preventis^ and Responding to Elder Financial E)q)k)itation (Mat 23, 
2016V http: .^' filcs.comumcffitunrf gov f '2i316*B d'pb ad\i 50 tj’-for-fiftma.-il-ia<titubofi 5 -on ptryimting-and- 

rcspcndin^-lQ-ddei-lltmcial-cxplQitdt>Qn^^^ 

^ Press Release, CFPB, Issues Advisory and Report for FirurKial In$titulx>ns cn Preventing Elder Finanoai Abuse 
(Mai. 23, 2016), httpL'/wu-ttT«imumetfinatK»yov/nni-sroom/d^-issik;s-adnsorv-aiKl[^ 
mstttutionson -piev’cnting-ddcrfinancul-abuse 
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recommendations are “TOluntai)^” not required — without any appreciation of how' its 
recommendations will be received in the consumer financial marketplace. Financial 
institutions may well wonder whether, if they do not adhere to these “voluntary” best 
practices, a cause of action will lie against them — including under the vague 
“abusiveness” standard under the CFPA. 

Flere again, there was never any opportunity for transparent, meaningful pubhc 
engagement in the development of these recommendations. The report dial 
accompanied the Advisory described the Bureau’s methodology in some detail, 
including, “in-depth, unstructured intersiews with a broad spectrum of stakeholders.”* 
Gmspicuously missing from this methodologv' is input (or at least public notice of 
input) from those whom the Bureau did not select to interview, including academics, 
business associations, and consumer groups. If they were consulted, the transcript of 
those consultations remains Itidden from the pubhc view, as does any evidence of a 
cost-benefit analysis for the Bureau’s suggestions. 

The Chamber believes that the critical importance of open, pubhc dialogue on 
key issues in the consumer financial services market is self-evident. Given the 
Bureau’s stated commitment to transparency and pubKc engagement, die Bureau 
should not continue to fail to engage with the pubhc before issuing de facto regulatory 
standards. Going forward, it should undertake notice and comment before trying to 
move the market through informal guidance, “best practices,” or other such means. 

1 The CFPB Should Use Enforcement Actions To Deter Fraud and 

Predation, Not To Announce New, Broadly-Applicabic Regulatory Policies. 

As with any regulation through enforcement situation, the Chamber has had a 
longstanding concern with the Bureau’s continued preference for regulating the 
consumer financial marketplace through enforcement actions and consent orders 
rather than through processes that give stakeholders notice and the opportunity to 
comment. Without increased transparency in the regulatory process, the market for 
consumer financial products will continue to be burdened by unnecessary confusion, 
regulatory dupheation, and imcertainty, which, in turn, yields increased costs and 
decreased opportunities for customers. Recent developments, explained beW, have 
heightened out concern, clarifying once again that regulation by enforcement imposes 
rules tliat are not only unclear, but that, to die extent that they ate discernible, have 
w'eak factual and legal justifications. Nevertheless, we continue to stand ready to work 
with the Bureau to ensure that the Bureau’s regulation of the consumer financial 

' CFPB, RrcomnlcncliQoiii and RepoU tot Finanda] Imtitutiom on PnnTnoi^ and Responding to Eldn Fmanaal 
ExploiulionT (Mai. 20l6),liia.//feMiia'imifimng.e8Y.''t.'ai«3 tfcit laemniaihlisg-ffliliispeB-fot- 
lininOiil.intliwIioig-onptcvmlinitindiKponding-lo-ddoi-fiiianQal-niploiUlionpdl' 
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market does not have the effect of denjing consumers access to financial products 
that help them manage their personal finances. 

a) The Bureau Should Ameliorate the Regulators' Uncertainn Caused By 

Its Enforcement Actions on Indirect Auto-Lending, Abusive Aets or 

Practices, and Service Provider Liability. 

The Committee is very familiar with the confusion in the marketplace caused 
by the Bureau’s enforcement actions on indirect auto lending, abusive acts or 
practices, and sersice prosider hability. A retelling of the full history of that 
uncertainty is therefore not necessary here,’ but a few' highlights make clear that the 
Bureau has not changed its approach in any of these areas, ensuring that substantial 
regulatory uncertainh’ — and all of its attendant harmful consequences for businesses 
and consumers — continues to prevail. 

UnclAabr. The Chamber has joined numerous other industry stakeholders in 
expressing serious concerns about the Bureau’s rigorous “indirect auto campaign’’ 
and our doubts about the legal validity' of its claims (doubts which employees of the 
Bureau appear to share, based on a rewn' of documents appended to a recent staff 
report of the House Financial Services Committee). The February 2, 2016 setdement 
among the Bureau, the (usdee Department, and Toyota Motor Credit Corporation” 
begged the question, yet again, why the Bureau docs not simply embark on a more 
formal process to try to satisfy its obvious desire to regulate the market. Its efforts to 
regulate the auto dealer market through enforcement actions against non-dealers have 
failed to date, and there is no reason to think that continuing on the same path wiU 
bring the Bureau a different result in the future. The answ'er is perhaps that the 
Bureau recognizes it does not have the authority to regulate the dealer market (section 
1029 of Dodd-Frank prohibits it) and so is using its regulatory muscle to accomphsh 
an end-run around express statutory language and congressional intent. 

Abusmntss: The Chamber has repeatedly called upon the Bureau to issue formal 
guidance on the meaning of “abusive” acts or practices, as used in the Consumer 
Financial Protection Act, which would be consistent with the prior Federal Trade 
Commission pohey statements addressing the meaning of “unfair” and “deceptiw” 
practices." The Bureau has continued to refuse to do so, however, preferring instead 


’ We detailed out conceem on these issues in a ktter to the Buieau ONtc rai> ago S« 

Letter h»m David Hitsdimann, Pies , CCMQ to Richard Cordeay, Dir., CPFS (Feb. 12, 

2014t Jittp. ‘' /sfSi'v.crTUctfofcapitalnMrkets.cofnrup contenl i uploucb /3Qt4/02 '2014-2. 12-CFPB-LetteT.pdf 

•• Ste In Ae Midler (fTiyttaMfiUrOtduCerp; File No. 2016-CFPB-0002 (Feb 2, 

20l61iittp //filcs-CoreumcifeMncegov/f/201^ dpb consent oidct-toYOU-motor-qcdiKoipoiaiicxipdt 
S« FTC Policy Statement on Dccepboo (Oct. 14, 19$3), i^ptided iiaCliffdak Associates, Inc., 103 F.T.C. 110, 174 
fl984L hnp://u*vt‘^’ ftcpov^bcp''polii 7 sant.^ad de^ PTC Policy Statement on Un^jmess (Dec. 17, 1980), 
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to recite the vague statutory standard when questioned on this subject and requiring 
financial services companies to try' to decipher the term’s meaning from a limited 
number of consent orders.'^ Given this approach, businesses are unsure whetlier to 
implement a compliance system based on the broadest possible interpretation of the 
term — even if that wiD have adverse consequences for credit availabihly — or 
implement a system based on a narrower view (such as requiring intentional 
wrongdoing) and risk tlie possibihty that the Bureau will subsequendy interpret the 
provision more broadly. The Bureau could very easily answer diese broad 
questions — and assess whether its current approach will in fact have adverse 
consequences for consumers — by seeking notice and comment on the question and 
issuing at least some gtiidance, even if it does not now wish to adopt a definitive 
construction of the term “abusive.” Instead, by leaving these critical questions 
unanswered, and by failing to inform itself of the consequences of the extremely 
broad approach it seems to be taking in uncontested consent orders, the Bureau risks 
causing real consumer harm through increased costs for consumers, reduced product 
offerings, and restricted credit availabihty. 

Smitt PniMtrLml>ili^\ The Bureau also continues to maintain unnecessary 
ambiguity regarding the scope of a financial service company’s liability for dte actions 
of a service provider. The Bureau has authority to issue rules covering service 
providers, to supervise those providers, and to bring enforcement actions against 
them.'^ In contrast, the Dodd-Frank Act does not specify a basis for holding a 
company liable for the unlawful acts of its service provider. The absence of statutory 
guidance on this significant question a^es strongly for the Bureau to at least issue 
clear guidance informed by public comment on the subject before imposing Habihty 
on a business for the unlawful acts of its service providers.'* 

Instead, the Bureau has preferred to pursue enforcement actions that create 
even mote uncertainty for financial services companies. For example, a recent 
consent order imposed liability on a bank based on the fraudulent actions of third- 


^pasdtd to Inicimticinfll Haivcsict Ca, 104 F.T.C 949, 1070 (1984), blip:/ /vwv flcgov/bcp/pcJicptml/ad- 
unfair him. 

^ Stt 12 US.C $ 5S3t(d)^ CFfB and Examnatm Mannal, Pan n.C (Ocl. ^1^, 

htlp://fil«.mn<umgfaancg|Pv/f/2Q121Q 5upmT5i«i-and-ocafnination-manial-v2pd^^ CFPB Bu&etm 201M17, 
PioblMtion of Unfau, Deceptive oi Abumv Acts ot Pcactica m the Colleciion Consumet Debts (Jdy 10, 2013), 
htlp://fite$.oonsumei&unce.gpv/f/201307-_clpb_buUetin_unfaii-<leceptive-abusivie-piacticie$.pdf. 

^ i«12Ui.C §§ 5514(e), 5515(d) (piovtding supervisory auibooty over service provide); id $ 5531(a) (providing 
cnforceRxnl aulhodiy over service piovidets); li $ 5S31(b) (providing authority to ptesedbe rules applicable to service 
providers tegatdo^ unfair. deceptK'c, ot abusive acts or praetkes). 

^ The Bureau cleady has the authority to coostder a matter so ‘'necessary or appropriate” to the adimmstiation of the 
Federal consumer hnanciai lavs. Stt 12 U5.C. $ S512(b)(l). 
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parti' lan'vers.'* Without explaining why, the consent order treated these fraudulent 
actions of a scn’ice proi-ider as the covered person’s ow'n actions. In this manner, die 
consent order seems to suggest that the Bureau believes that a company can be hable 
even if its sendee proiider engaged in criminal conduct that vblated the company’s 
express instructions. If the Bureau were to subject this belief to pubhc comment 
rather than using it, untested, to sustam a consent order, we would stron^y caution 
the Bureau against holding such a sweephig theory of hability for actions that a 
company expressly prohibited. 

b) The Bureau Should Abandon Bfforta To E.xpand Regulation By 

Enforcement Into New Areas Of The Consumer Financial Services 

Market 

Our concerns about regulation by enforcement have been elevated by Director 
Cordray’s March 9, 2016, speech to the Consumer Bankers Association, which 
seemin^y redoubled the Bureau’s commitment to that approach for the foreseeable 
fiiture.''’ Indeed, the number of areas m which the Bureau is taking a regulation-by- 
enforeement approach appears only to be growing. As the example of debt sales 
enforcement actions demonstrates, this growth of regulation by enforcement has not 
even been slowed by the Bureau’s ongoing rulemaking processes. 

Bureau consent orders regarding debt sales appear to aimounce standards 
concerning the sale of charged-off debts to third-party debt buyers — a topic that 
apparently may be addressed in the delayed debt collection rulemaking discussed 
above. As stated (or at least imphed) in tlie consent orders,'^ these requirements 
include: 

• The proi-ision of records concerning disputes between tlic creditor and 
the customer in the past year, even for those disputes that have been 
mutually resolved; 

• A prohibition on selling debt within 150 days of the expiration of a 
statute of limitations; and 


“ hihiUitiir^am<ukNA,m&cm-om { f *. 23 , 

20l61J'llD://|ilncomuiiMtiiMn«rov/f 'MI602 cfob coil-nil ocki aalMiik lU dcMirmnil ilorB-nilliorul bint 

md-aaiiiiindjl.scrvianf.|lr pdf. 

** Dit. Richard Cordiay, Prepared Rerrutb at die Crmnrmer Bantren Associalion {Mar. 9, 
a)l61 Jitlp,,'«wconsi]ri'erfaMtKep>v'ne»'!roc)en/prepared-rertattsi)f<f | ibifaeclot.iidiard<eitday-al.|Jie 

rotieiaTKt.htrAeFi-aeMicurion / 

0 Sk /a rtf Manw^Orse BaikUSA.NA, 20t5a:FPB.00t3 (July 8, 

20t5tJilep //filei-eon!Unirrfinanct.p»v/f/2l)l507 etpb c(iiiseiie.order<tiaiej)arih.«!aaMairid-eiiaiea)arihcardaerMm 

ux.fd!: hit, Muter NA, a)t6.CFPB-(l003 (Pei. 23. 2016), 
hup "fileii.oonjraueTtinancep)v/f/201602 ctpb eonrentorderiiubanh-napdf 
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• A requirement that a creditor include a term in a debt sale contract to 
prohibit the debt buyer from reselling the debt to a purehascr odict than 
the creditor. 

The specificity of these consent order terms and their repetition in multiple 
actions strongly suggest that they aill be imposed routinely after alleged legal 
violations. But it is unclear whether these requirements are a form of penalty for 
allegedly illegal conduct or whether all market participants should (or must) meet 
them in order to comply with existing laws. After all, consent orders represent only 
the Bunau's views; they have no judicial imprimatur. 

Take, for example, the blanket prohibition on reselling debt. This would be a 
radical change to the debt market if proposed as a rule. It is unclear whether the 
Bureau expects covered persons to make such a change based only on the rehef 
imposed in a few consent orders. Nor is it clear diat the Bureau has any record that 
supports the need for such a requirement, as opposed to less burdensome 
requirements {r.j., the required inclusion of certain documentation with any resale of 
debt). These consent order terms leave these and many other questions unanswered, 
such as what habihty (if any) a creditor has if die debt buyer violates the contractual 
prohibition on the resale of purchased debt, and on what basis such habihty W'ould 
rest — questions that could have been addressed if the Bureau had engird in a 
rulemaking process that incorporated dialogue with the financial services commimity. 

The Bureau’s consent orders regarding debt sales and other topics, as well as 
Director Cordray’s March 9, 2015 remarks, demonstrate die Bureau’s continued 
commitment to regulation by enforcement. This is a mistake. The Bureau shoidd 
w'rite rules if it wishes to make rules. Regulation by enforcement is a shortcut that 
undermines pubhc engagement — and pubhc confidence — in die regulatory' process, 
and consequendy will undermine rather than support the long-term success of the 
Bureau. 

3. The CFPB Should Strengthen Accountability By Enhancing Transparency 
And Committing To Fait Administrative Processes. 

Tlie CFPB’s history to date has confirmed the Chamber’s fears that the 
Bureau’s unprecedented structure, with its lack of routine checks and balances, would 
produce agency action inconsistent with federal agency norms. The Chamber 
consequendy has supported legislation that would incorporate the controls and 
oversight that apply to other federal r^latory agencies, which would in turn ensure 
far greater stability over the long-term for those who provide and rely on consumer 
credit. These include proposals that would: 
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• Increase the agency’s transparency; 

• Increase the CFPB’s accountabihty to Congress; 

• Strengthen checks and balances on the exercise of the CFPB’s authority 
and, thereby, to the .\merican people; 

• Limit the CFPB’s discretion to impose new requirements and burdens 
on financial institutions without first soheiting public input; and 

• Clarify' legal requirements imposed by the Dodd-Frank Act. 

The Chamber believes tliat undertaking such structural reform is the most 
important step that Congress can take to put the Bureau on a sound long-term 
footing. I'ntil such changes are made, we believe that Director Cordray and his 
leadership team have a special responsibihty, if they expect to build a lasting 
foundation for the Bureau, to embrace transparency and accountabihty, rather than 
working to blurry the limits on its legal authority. It is regrettable that, to date, many 
of the Bureau’s most significant mistakes have shared common threads of failure to 
engage with the pubhc in a transparent process, adopting tactics that insulate the 
Bureau’s decisions from judicial resiew (aU while announcing broadly apphcable 
principles), and refusing to engage with external experts even when they present the 
very data that a purportedly research-oriented agency should welcome. 

Following ate three examples of the Bureau’s failure to meet the requirements 
of administrative law, failure to engage with the pubhc ui a meaningful dialogue, and 
to otherwise undermine the credibility of its regulatory processes. The Chamber 
stands ready to work with the Bureau in each area to help it bring its approach into 
line with the regulatory best practices developed at peer agencies. 

a) The Bureau Should Take Seriously The Public Interest In Transparency 

And Proper Oversight Of Bureau Information Collection Activities. 

Congress long ago recognized the pubhc interest in preventing federal 
government agencies from undertaking unduly burdensome or intmsive collecrions of 
information from members of the pubhc. It consequently enacted the Paperwork 
Reduction Act (PRA) to impose procedural safeguards — including pubhc notice and 
comment — to help guard against unduly broad and burdensome data collections and 
to ensure that regulators use high-quahty information in their decision-makmg. 


13 



52 


The CFPB, however, has repeatedly made clear that it does not take seriously 
its obligations under the PR,\, but regards that statute as an impediment to be 
circumvented or minimized at every opportunity, I would particularly highlight three 
ways that the Bureau has defeated the pubhc pohcy objectives manifested in that 
statute: 

• First, the Bureau has gatliered enormous amounts of information about 
consumers’ use of financial products and sersices through the 
supetsisory process, prompting numerous questions about the need for 
these collections as weO as whether their benefits outivei^i both the 
costs to businesses and the risks they pose to consumer privacy. 

• Second, as detailed in a September 22, 2014 report, die Government 
Accountabihty Office concluded that die OCC and the CFPB agreed to 
each collect credit card data from nine financial insdtutions (one less 
than the threshold for triggering the PRA) and then to share that 
information with each other. (The OCC could not even manage to limit 
itself to this cynical attempt to sidestep the PRA, but blatandy violated it 
by collecting credit card data from sixteen financial insdtutions, not 
nine.) 

• Third, the Bureau has relied heavily on “generic” collection proposals 
that seek approval for an entire means of infonnation collection. For 
example, the Bureau has sought and receiv'ed approval “to gather 
primary data from purposive samples through coiitroDed trials in field 
and economic laboratory settings.”'^ Viliat sort of actual information 
would be collected under this proposal is anyone’s guess, meaning that 
the purpose of the PRA — to allow the pubhc to understand and 
comment on the need for particular information collections — is entirely 
defeated. 

We recognize that comphance with the PRA requires significant time and 
ene^’. But that is true of all of die legal requirements that make up the regulatory 
process and that maintain its credibihty through accountabihty to the pubhc. The 
Bureau should not shirk its responsibihties under the PR.\ or take shortcuts just 
because it views the statute as an impediment to the goals it wants to achieve. 

Instead, the Bureau should embrace the transparency provided by the PR,\ and other 


** See Gov^ Accouaubilit^ Office, Gxisuinei Financul Pioleclion Buieeu; Soine Pdvacy and Secudty Pioceduco foi 
Data CoBcctrais Should Conunuc Bca^ Enhanced 47 (Sept 2014), htip: '/wu'V-gao-gov/aitycts ^670 ‘'666000 pdf - 
* Agency Infonmtion Collection Activities Comment Rcopiest, D^et No. CFre-2014-0018; 0MB COnttoJ No. 
3170-XXXX 79 Fed. Reg. 53,422 (Sep. 9, 2014), 
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regulatory processes as the very basis of its credibility and, thus, its long-term success 
as a regulatory agency. 

b) The Bureau Should Welcome Meaningful Discussions with the Public, 

Not Just Host Well-Scripted Field Hearings. 

'Ilic risk of lost credibihty also is on fuO display at the CFPB’s held heatings, 
which ate largely public relations exercises devoid of any meaningful debate about the 
subject of the hearing. While the Bureau purports to use these hearing to listen to all 
interested stakeholders, it is plain to any even slighdy disinterested obsers'er tliat they 
ate part and parcel of the Bureau’s press strategt' to promote its initiatives Thus, while 
industry representatives nominally are allowed to participate, they ate permitted only 
to make a short statement and then answer two or three general questions posed by 
Bureau staff. Never is there any actual engagement between the Bureau and panehsts: 
the Bureau does not answer any of the tough questions raised by panehsts and there is 
no meaningful dialogue among the panehsts themselves. 

.^ain, there is a better approach available: other agtmcies host higjily- 
substantive rorrndtables and day-long conferences that permit longer presentations 
and extended exchanges among panel members as wtU as with agracy staff — along 
with an opportunity for all interested persons to submit written comments. For 
example: 

• In 201 1, the FTC, to which the Dodd-Frank Act granted exclusive 
rulemaking authority over auto dealers that engage in indirect financing, 
conducted three roundtables to learn about automobile financing. It 
began this process with a notice in the Federal Register, sohcited pubhc 
comments (100 were received and docketed), and invited thirty-one 
speakers representing consumers, industry, and other government 
agencies (mcluding tlie Bureau) to participate in even-handed discussions 
at each of tire three events.^ 

• In 2014, the SEC hosted a cybersecurity roundtable that featured 29 
panehsts, permitted notice and comment (14 comments were received), 
and pubhshed the resulting transcript.^ 

In the Chamber’s \iew, the Bureau has not adequately explained w’hy it cannot 
apply these practices in its own deliberative process. After all, the Bureau does not 

* Stt ffKral^ Fed Trade Coinn’n, The Road Ahead: SeOa^ Financing & Leasti^ Motor Vehides, 
http://w*vvflcgov/nrtN-ev(THs/f\Tnb-olendar '2011 '08 'road-ahcad-seHin{-hnancing-lc-i5ing-molot vehicles . 

^ Sec$. & Exch. Coovn’n, SEC Announces Agenda, Pandists fotCyberaecuotjr Roundtable (Mat 24, 2014), 

hnp>://w‘ww gov;>.’ew?/Ptff?Rd<a?e/D<a>l.'Pre??Rdfa?c. 13"054i:S3*‘49gU?CB2dip9U 
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hold a monopoly on \fcisdom on consumer financial services policy. Our democratic 
system is based on die assumption that pubhc debate makes pohcies stronger, not 
weaker. The Bureau consequendy should seek meaningful public engagement rather 
than further jeopardize the integrity' of its actions by continuing to hold events that 
quahfi' primarily as political theater. 

c) The Bureau Should Ensure Due Process in Its Internal Administrative 
Adjudication Process. 

The Dodd-Frank Act audiorizes die Bureau to preside over administrative 
hearings to adjudicate enforcement actions not brougjit in federal court.^ As we have 
seen in other agencies, this authority is susceptible to misuse and consequendy should 
be exercised with particular care. The Bureau should recognize die need to protect 
the due process right of diose who appear before its internal tribunal, ultimately 
presided over by the director of the Bureau,^ especially to offset any suspicion about 
die Bureau’s impartiahty. Unfortunately, because of the Director’ s remarkable 
inteivention in the PHH Corpmtm matter, the administrative adjudication process so 
far appears more like an extension of the Bureau’s enforcement function dian an 
independent decision-making body. 

As the Chamber explained in its amicus brief to the U.S. Court of Appeals for 
the D C. Qrcuit, the PHH Corpemtioti matter involved a disputed interpretation of the 
Real Estate Settlement Procedures Act. Vihile we disagree with die Bureau on its 
interpretation of that statute, what is more remarkable, for present purposes, is that 
the Bureau announced its interpretation for the first time in an enforcement action 
and imposed substantial retroactive hability' on the basis of that interpretation. Then, 
apparendy dissatisfied widi the Bureau’s apparent victory over die company, the 
Director increased the money judgment imposed on the company by a factor of 
eighteen from the amount recommended by the presiding independent administrative 
law judge. As the Chamber’s brief explains: 

First, (the Bureau) violates the most basic requirement of due 
process — fair notice of what the law requires — by overturning a 
setded interpretation of law and then imposing a sanction of $109 
milhon for conduct that was lawful under the longstanding prior 
inleqiretation. 

Second, it claims the authority to ignore clear statutes of 
limitations apphcable to enforcement actions brought in court 


®*il2U5.C.5556}. 

»J«12CFllJt081405. 
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whenever it exercises its unresiewable discretion to mstitute an 
adnainistrative enforcement action. 

The combination of these two rulings means that the Bureau has 
arrogated to itself tlie abihts' to change a settled legal 
interpretation, impose enormous penalties for conduct that 
comphes with that interpretation, and to do so without regard to 
the limitations periods specified by Congress. That breathtaking 
assertion of raw administrative power, if permitted to stand, 
would open the door to similarly unfair and unauthodzed 
sanctions by the Bureau, under its broad enforcement authority, 
and by other agencies as well^* 

The PHH Corporation case is still pending before the D.C Circuit Court of 
Appeals. Regardless of the outcome in that case, expecting a Court of Appeals to 
round off the tough edges of a flawed administrative adjudication process is hardly a 
strateg}' for successful regulatory policymaking. 

4. The CFPB Should Limit Regulatory Duplication And Conflict By 
Cooperating And Coordinating With Other Agencies. 

The Bureau holds an expansive range of authorities and responsibilities that 
exphcitly ovedap with the authorities and responsibihdes of other federal agencies. 
Effective coordination is essential, as Congress itself recognized.^ To date, while the 
Bureau has announced various fonnal tools for cooperation, such as memoranda of 
understanding the actual level of coordination between the Bureau and other agencies 
appears to have been low. For example, this Committee is surely familiar with tlie 
ovedapping and mixed messages sent to banks by their prudential regulators and the 
CFPB on deposit advance products. Such confusion benefits no one. Going 
forward, the Bureau should commit itself to enhancing coordination, both by 
avoiding duplication and by thinking proactively about how to ensure that tlie 
regulator}' response to a single issue makes sense when considered as a whole. 

a) The CFPB Should Focus Its Resources On Areas Where It Has Clear 
Jurisdiction And That Arc Not Already Crowded With Other Regulators. 

The CFPB has clear authorit)' across wide portions of the consumer financial 
services market. That authority has limits, however, because Congress specifically 
deprived the Bureau of authoritv in a number of areas. To date, the Bureau has 


>• Bt of Am Cui. U.S. OiamlKi of Commaa, PHH Cof. k CFPB, No. 15-11T7 (D.C. Cit 0«. 5, 2015). 
^ 12 U.S.C. $ S5$l(b)(5XD) (tcqutdr^cootdiruQon between (he PTC and the CFPB). 
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appeared to seek out opportunities to test — and, in out view, breach — the limits of its 
authority, including by crossing into territory already regulated by other agencies. The 
Bureau should reconsider this approach; at a minimum, it should commit itself not to 
create standards that conflict with those already applicable to entities within its 
jurisdiction. 

The Bureau’s entry into the data security’ field in March 2016 provides a good 
example of a Bureau decision to press its jurisdiction in a manner that raises a 
substantial threat of conflicting regulatory standards. To our knowledge, the Bureau’s 
enforcement action against and consent order with DwoUa, Inc., represented its first 
pubUc assertion of jurisdiction over a compan)'’s data security. As an initial matter, we 
were puzzled by the apparent asymmetry between the allegations recited in the order 
and the agreed-to remedies: Dwolla’s alleged violation w’as that its statements about its 
data security were inflated; the remedy, however, was not limited to improving the 
accuracy of those sUtUmmts but included substantive requirements that Dwolla actually 
change its data security pmctias?^ 

But our greater concern was with the Bureau’s expectation that the data 
security standards found in the Dwolla consent order will be exported to the 
consumer financial marketplace writ la^. Needless to say, those standards were not 
the product of a rulemaking pursuant to the Administrative Procedure Act, so there 
was no pubhc input on important questions surrounding them, such as w hether they 
are flexible enough to adapt to rapidly changing cyberseairity threats or consistent 
with President Obama’s ongoing efforts to develop a Cybersecurity National Action 
Plan .^ Instead, they were tlie product of a one-off consent order, fashioned pursuant 
to the Bureau’s belief in its seemingly boundless authority to root out “unfair, 
deceptive, or abusive act[s| or practice(s].”® 

Moreover, the Chamber, which has worked constructiv’ely with other federal 
regulators on data security issues for years, is concerned that the Dw olla consent 
order represented the sudden addition of yet another regulator to die already crow’ded 
consumer data security landscape. Indeed, the Bureau’s abrupt entry onto the data 
security scene was unexpected gjvten Congress’s specific decision to prohibit the 
Bureau from enforcing the so-called “safeguards rule” under the Gramm- leach-Bliley 
Act.* Coundess federal and state regulators, including the Federal Trade Commission, 


^ CmpaftlntbiUi:atr^Dv«Ua,lne.^\S-TJ,^\^C?V^-(XXn (M«. 2,2016) (dwcobtngaDcfjed ouj^tatnnenb about 
data secudty) with d ^ S242 (otdem^ $\dKtanti\'e diange to Dvc^’$ data 
$<cun>y \h»p://fil«aifgumpriinanccgov t dpb conscnt-otilft du’olia mc.pdf 

^ Stt Tlte White House, FeetSlxtt: Cyhmtamtjf tisbMalAOm Piai (Feb. 9, 2016), http*: A 't’hitrftcwKe gov iltc- 
piff ^-ofticy y i6/o; 

» Dodd-Ftank Act $$ 1051, 1036 (codified at 12 U.S.C. §§ 5531. 5536), 

9 Dodd-Fcank Aa $ 1093 (codified at IS Ui.C $ 680S(a)(8)). 
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already regulate data security; it is unclear what deficiency the Bureau is trying to fill in 
this overcrowded field. There also is no evidence that the Bureau evaluated the 
likelihood of regulatory dupUcation (or worse, dissonance) with other regulators or 
considered whether its regulation, whether duplicative or not, would impose 
unnecessary costs on businesses subject to its authority. We consequendy have 
strongly urged the Bureau to coordinate any future data security actions with other 
banking regulators to ensure compatibihty between the respective agencies’ views on 
data security and to leverage existing expertise in the field. 

Unfortunately, this is not the only instance in which the Bureau has ventured 
into an area falling into the core e.xpertise of another federal regulator, .\nother 
example is a pair of enforcement actions against mobile phone companies for billing 
errors caused by third parties — even diougli such actions are firmly within the 
jurisdiction of the Federal Oimmunications Commission and FTC* 

These actions smack of attempts to test, and expand, the boundaries of 
jurisdiction and to compete with other agencies in claiming authority over actriities 
that are "in the news.” The Bureau has more than enough to do in its core areas of 
responsibility. It should focus on those obligations, and eschew exercises in 
regulatory advenUirism designed to plant its flag in areas well within the authority of 
other federal agencies. 

b) The CFPB Should Build Deep And Sustained Working Relationships 

With Other Regulators. 

Tlie Bureau’s commitment to coordination should not be limited to merely 
avoiding obsious intrusions into areas in which the Bureau has limited authority and 
that already are the subject of sustained attention by other regulators. In addition, the 
Bureau should work proactively with other regulators to ensure that the overaD 
regulatory response to an issue is coherent and prudent. While the CFPB is an 
independent agency, that does not justify its woridng in isolation. Rather, the Bureau 
and other agencies should work together to ensure that their supervisory’ guidance is 
not at cross purposes and that their enforcement actions do not point to different 
pohey outcomes. 

For example, the Bureau should work witli other regulators to understand and 
manage any consequences of a Bureau enforcement action, such as its effect on a 
financial services compan)’’s rating under the Community Reinvestment Act or upon 

* Stt CFPB, CFPB Takes Actwo to Obtain $ t20 Million in Redress (torn Spnnt and Vedzon for Hkgal Mobile 
Ctammng (May 12, 2015), lint) //sty ,comiiinei&unce.rov/nemioom/cfoblakes.aclion.loobuin.l20.niilliotiin. 
ledtess-ftom-sponl-and-vetizon fot-illetal-tnobile-ciainmine/ (desciibing proposed consent otdets). 
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measuies of safet\' and soundness. In addition, the Buieau should understand how its 
future pohcymaking will interact witli that of other federal agencies, again to avoid 
unnecessary and unproductive conflict and to ensure that those pohcies interact in a 
coherent manner. To do so, the Bureau must build deep and sustained working 
relationships with other regulators. It is our impression that further work remains to 
be done on that score, and we hope that the Bureau will embrace it as an opportunity 
going forward. 

5. The CFPB Should Preserve Companies’ Use of Diverse Tools, Including 
Arbitration Agreements, To Manage Their Relationships with the 
Customers They Serve. 

Financial setsices companies know that customers ate their most important 
asset and consequently work very hard to satisfy customers’ expectations and to 
address any concerns that arise. Indeed, customer service is the foundation of the 
most successful companies. The Bureau should facilitate and encourage customer 
service efforts, rather than push consumers toward adversary relationships and 



a) The CFPB Should Support F.ffective Customer Service Rather Than 

1 larm Consumers’ Confidence In Their Financial Services Companies. 

We share the Bureau’s goal of ensuring that consumers are satisfied with the 
financial products and services they use. .\merican financial institutions and providers 
dedicate enonnous resources to their customer service processes and carefully hsten 
to customer concerns. We, accordingly, would welcome any effort by the Bureau to 
strengthen financial services companies’ relationships with their customers and to 
support effective customer service processes. Unfortunately, the Bureau has taken 
another approach, encouraging and pubheizing consumer complaints that are full of 
misleading infonnation about financial institutions, and that consequently create 
confusion m the marketplace while disrupting existing customer service relationships. 

A financial institution that pubhshed “factuaDy inaccurate” information 
knowing that “some consumers may draw (or be led to) erroneous conclusions” — 
phrases the Bureau uses to describe the information about financial services providers 
it pubhshes on its website — would be subject to a Buieau enforcement action for 
deceptive conduct. The Bureau should not hold itself to a lower standard. It should 
cease its pubheation of misleading information through its complaint database and 
related reports. 
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The Chamber and many other stakeholders have exhaustively detailed the many 
flaws in the consumer complaint database. For present purposes, consider the 
following four: 

• The complaint database is subject to manipulation, such as by a potential 
litigant seeking to inflate apparent complaints against a prospective 
defendant. The Bureau has acknowledged this risk,^’ but makes only 
limited efforts to confirm a commercial relationship betw’een the 
complainant and the subject company. Those limited steps caimot 
prevent pubhcation of complaints based on intentional 
misrepresentarions or omissions. 

• As the Bureau has put it, complaints may be based on “factually 
incorrect information as a result of, for example, a complainant’s 
misunderstanding or misrecollection of what happened.”® 

• Most of the “complaints” in the database are not really complaints at all. 
Two-thirds of submissions to the database are closed with an 
explanation, not rehef, from the company.® The bulk of these 
“complaints,” m other words, involve no wrongdoing by the financial 
institution (or even other circumstances that prompt a financial 
institution to offer monetary rebel).® 

• The complaint data is not representatree and has not been normalized. 

As a result, a consumer reviewing the contents of die database wiU be 
left with the misleading impression that companies with the largest 
customer bases are the subject of a disproportionate number of 
complaints. 


C?Vh,DutUainifCfftmOtAt(MDeia,'Ho. CFPB-20n-0040(“2012ConnJaini Policy Sutemenr), 77 Fed Reg 
37^ 57^2 Oune 22, 2012). 

^ Sit CFPB, Disclosure of Consumer ConyUint Natraiiw Data, No. CFPB -2014 0016 (“2)14 Compkint Proposal’ll 
79 Fed R^. 42,765, 42,767 Quly 23. 2014). 

CFPB, Cmumtr^esptnstAftt^ Rjwl j^uay i DumbirM, 20U, at 41 (Mat. 201^ (mdicaiing that 70% of 
compUmu ate dosed cxplamtk)itl. http://fiks.coctsuttieE&tttice.eov c^b oonrumet-tesponse-annua]- 

fepoft-2014.pdf 

^ Pot example, the Bureau has reported that %'anoaB consumers ha\v not realized that they gaieiaSy must dispute a 
cha^ on a aedit card statement wiihai 60 days or that a credit card issuer rruy not override a merdtaitt’s “n^ietum 
policy.’* Sit CFPB, CmaimtrRe^msc A tf Con^mts 20 (|uty 2014), 
http:/yfile.«»n sumCTfinfflcep)v./f/2Q1407 report CTWu meirConylaint snapshotpdf 
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The Bureau is well aware of all these fundamental flaws, but, rather than fix 
them, it has worked agressh cly to expand and publicize the complaint database,® 
providing what it has described as a government “megaphone” for misleading data.® 

Its justifications for doing so make no sense. Most notably, the Bureau has 
justified its pubhcalion of misleading information with the claim that a “marketplace 
of ideas” will determine what the complaint data shows.® But a “marketplace of 
ideas,” cannot exist without die abihty to transparendy study the data and correct the 
flaws. The Bureau’s pohcy in this area is direcdy juxtaposed to justice Brandeis’ 
famous axiom that sunlight is the best disinfectant. 

And there is no evidence that such a “marketplace of ideas” has emerged. 
Indeed, the Bureau appears to have tried to make up for this absence, publishing very 
unfair reports on the Top-Ten “Most Complained- About Companies.” These reports 
appear to have gained very iitde traction in the press (which we assume was the 
Bureau’s primary' goal), which is unsurprising because an unbiased observ-er can 
immediately see these reports for what they ate: hsts of die ten financial services 
companies that interface with the most customers in the United States (i.e. the credit 
repotting agencies and the largest banks and mortgage companies). 

The inadequacy of die consumer complaint database has very unfortunate 
consequences for consumers and businesses. Specifically, the complaint database: 

• Misleads consumers, distorting the very consumer financial services 
marketplace that the Bureau is chafed with protecting by causing 
consumers to make less informed decisions; 

• Disrupts existing customer care relationships by (a) encour^ing 
consumers to tell dieir stories to the Bureau first, radier than to their 
financial services provider; (b) prompting companies to settie even 
unreasonable claims that are the subject of a complaint, thus 


Congress tasked the Bureau «ith establishing a process for tccenir^ and handling con^laints agamsl Snancia] senrices 
con^Mnies, Coi^tess said rMthir^ about publtcabon of cotiif^ts. But in retrospect, it is possiUe to see that the Bureau 
had publioicion in rnnd at the begpinir^ of the process for establishing the cocnplamt database. S« Disclosuie of 
Cextan Credit Card Cocnplamt Data, 76 Fed. R^. 76^628, 76,632 (Dec 8, 201 1) (indicating that die Bureau voutd not 
publish ownplaint cuicativc data at that time because of privacy concerns, but oohng the \ie%' (vhich ulumatdy vas 
adopted by the Bureau) that ^PiMshir^ narratives only if a consumer affionatively opts in t»— or fails to opt out of— 
publkabon rrug^t aOrviate this pcobleni'^ 

^ Stt Prepared Remaiis of CP^ Director Richard Cotdray at the Consumer Response Field Heahng (|uly 1^ 2014) 
(‘^e have many tools at hand to ensure Cutness and dig^ty for consumers, but vc also can offer pc^ a megiphooe 
to en^x>«'er them to tell that ovn stories in their ovm vords.*^ 

http: / 'vi-tt-*- oonstrofThnanor gov, nns’srooni . pfepared-remarlcs-of-ctpb-ditf<lof-nchard-cotdray-at-thc-oonsumct- 

ifimtliikl-haiing'' 

3012 Cotnpbint Pohcy Siatemoit, T7 Fed Reg at 37361. 
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disadvantaging customers who do not submit their complaint to the 
Bureau; and (c) generating suspicion of and hostihtj' towards financial 
services prosiders; 

• Imposes undue reputational harm on responsible financial setsices 
companies, as well as significant direct costs as they process and address 
complaints; and 

• Exposes consumers to invasions of privacy through the rcidentification 
of consumers who submit complaints to the complaint database * The 
harm caused by tliis rcidentification will be even greater if complaint 
narratives are pubhshed, as consumers then will face the additional risk 
of intimate details of their financial experiences being reassociated with 
their name and address. 

The Bureau is rig^t to insist that companies respond to consumer complaints: 
we agree that resolving consumer concerns is a basic element of good business. But 
the Bureau’s goal should be to encourage consumers to use effective customer service 
systems. VXTiile a complaint system can provide an earh' warning system, die CFPB’s 
system should not displace existing customer service relationships. More broadly, the 
Bureau should focus on building consumers’ confidence in their financial services 
companies, not tearing it down througli ceaseless publication of exaggerated, 
inaccurate complaint data. Informed consumers necessarily have some degree of 
caution, but the Bureau should not be in the business of casting doubt over the whole 
marketplace and fostering dissension and htigation, radier than strong, trust-based 
customer relationships. 

b) The Cl'PB Should Prioritize Protecting Consumers Over Protecting 

Trial laiwyeis. 

As this Committee knows. Congress tasked the Bureau with studying the use of 
arbitration agreements in the Dodd-Frank Act, and authorized it to take regulatory 
steps consistent with that study and the public interest.* As I describe herethe 


^ S« 2014 Coaq)bint PiqxMil at 42^768 ('fTpu Bumu will take leison^le steps to lemove peisoiul mfoanabon ftom 
the complaint to tntnunze (but not ebnmate) the risk of K-identiftcabon.’*). 

^ Seebon 1028 of the Dodd-Ptank Act (12 U^.C. $ ^18) diicclcd the Bureau to study and report to Cordless on ‘^e 
use of a^cments ptOA'idit^ for arbitration of any future dispute betvven coveted persons arK) consumers tn conneebon 
vid) the offetii^ or ptovid^ of consumer hnanoal products or services.* Such agreements ate often referred to as 
“prc'dispuie arbiiiabon agreements” because they represent die mutual, vduntaiy agreement beneen parbes to present 
future disputes betuven them in an arbitration forum rather than m court. Section 1028 gpes on to pemit, but not 
reqiBK, the Bureau to nsuc a rule to impose condibons or limitabons on the use of pre-dispute aibitubon averments if 
$u^ testticboRS would be in the public interest” and "for die protection of consumes.” Any rule must also be 
^‘consistent with the study” the Bureau conducs 
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Bureau has exeicised this authority in a non-transparent, unfair manner, appears likely 
to lead to proposal of a rule that will not benefit consumers, and will only benefit trial 
lawyers. 

The Bureau conducted its study from 2012 to 2015 (the “Study’^ and reported 
its results to Congress in March 2015. Many members of Congress and business 
associations — other dian those representing the interests of plaintiffs’ lawyers who 
stand to benefit from increases in litigation — heasily criticized the Bureau for its 
staunch refusal to consider factors and data relevant (if not entirely central) to its 
inquiry, its contorted attempt to present data and analysis that put class action 
litigation in a good light, and, consequently, the resulting flawed conclusions of the 
study. Undeterred, the Bureau published materials last fall that foreshadow a Bureau 
rulemaking that, as a practical matter, will likely elimmatc arbitration altogether and 
force consumers to pursue their legal claims — even those for as little as $20 — through 
expensive htigation in America’s already overcrowded courts. 

Given the clear benefits of arbitration, it is disappointing that the Bureau is 
about to propose a rule that is likely to have die practical effect of eliminating 
consumer arbitration in the financial services industry. * Of course, the Bureau’s 
proposal will not say that; it will be framed as a requirement that class procedures be 
permitted either in arbitration or in court. .5nd it will do so, the Bureau wiD say, in 
order to “preserve” class actions — even though class actions provide htde benefit to 
consumers, and focus their massive financial rew’ards on lawyers. 

The bottom line is that if arbitration is regulated out of existence, consumers 
will lose the ability to vindicate most of the small injuries they suffer in any forum 
whatsoever because the claims are not classable and they are loo expensive to pursue 
individually. 

Pursuant to section 1028 of the Dodd-Frank Act, the Bureau will purport to 
base its proposed rule on the Study. But the Study is the result of a closed process 
that solicited public comment once at the outset in 2012 and never again for the three 
years that followed. The Bureau never informed die pubhc of the topics it had 
decided to study and never sought pubhc comment on them — even thou^ a number 
of commenters suggested that the Bureau utilize that procedure. The Bureau never 


Aibittation iirfXkscs $ig^6c-jnl additional tiansaction costs on companies— pajing consumes’ fees and other 

costs of aibitration, for exan^e. Thus, as one group of businesses has explained, ‘‘vhm there is no assurance that all 
daims u*!!} be aibituted in beu of bt^tion, and a (con^Mn^j must slKMtklet the addibonai costs of cLtss action libation, 
subidiatig the costs of individua] atbtiation is no longer a ational business cf^bon”; the only kigical decision is to 
“diseng^ from arbitration altogether." Bt of Am. Oit CTIA— the Wireless Association at 21, AT&T 
563 U5. 533 (2011). 
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convened public roundtable discussions on key issues, as many other agencies 
routinely do. And the Bureau never sought public input on its tentative findings.^' 

Mote than 80 members of the House and Senate sent a letter to the Bureau 
stating that: 

The process that led to the Bureau’s Arbitration Study has not 
been fait, transparent, or comprehensive. The Bureau ignored 
requests from senior Members of Qtngtess for basic informatiou 
about the study preparation process. The Bureau also ignored 
requests to disclose the topics tliat would be coveted by the study, 
and failed to provide die gwetal pubhc widi any meaningful 
opportunities to provide input on the topics. Because die 
materials were kept behind closed doors, the final Arbitration 
Study included entire sections that were not included in the 
preliminary report that was provided to the pubhc. 

As a residt, the flawed process produced a fatally-flawed study. 

Rather than foaising on the critical question — whether regulating 
or prohibiting arbitration «ill benefit consumers — and devising a 
plan to address the issues relevant to resolving that question, the 
Bureau failed to provide even the most basic of comparisons 
needed to evaluate the use of arbitration agreements.® 

It is particularly remarkable that the Bureau’s proposal apparendy will be 
justified by the asserted benefits of class actions, when the plain reahty is that 
consumer class actions dehver htde to anyone other than lawyers. Tlius, eliminating 
arbitration in order to preserve class actions sells out the interests of consumers in 
order to benefit plaintiffs’ lawyers. 

Indeed, plaintiffs’ lawyers are the chief proponents — and the principal 
beneficiaries — of restrictions on arbitration. Because arbitration is quicker and more 
efficient than htigation, it is less expensive, which means that plaintiffs’ lawyers cannot 
extract la^ settlements and attorneys’ fees formcritlcss claims in arbitration as easily 
as they could in class actions in court. As Professor Martin Redish has noted, this 
confirms that “(t]he real parties in interest in. . . [many] class actions are. . . the 
plaintiffs’ lawyers.”*^ The Bureau’s own study found that plaintiffs’ lawyers average 


The Buieau staff vould meet «nth inteiested pacties and accq)t viiiten submissions. But the staff refused to provide 
any mfonrobon regatdtng the topics that the Bureau was study^or the timdirK for its study process, and diose one- 
vay conAYtsations therefore were not conducive to nteantng^ issput. 

42 http:/>awdpbiix>nitorcom/tiW 3)15/06 McHenry-5oott to^ofdray l^itef-tf-arfattTation. pdf . 

^ Tesbrnony of Martin H. Redish at 7, QassAOimStfen YtanAfkr tht OmActm famuAit 0u(k 1, 2012), avadable 
at http / tudrerary hou5eypv/hcjDnp/H<apnp%202012y-RedishVf^^ 
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class action fee is $1 million per case, while tlie average recover)' by consumers in 
class actions is just $32,35. This alone should have dissuaded the Bureau from its 
misguided plan to ban arbitration by rule. 

The Bureau’s work on arbitration has been infected by many of the process 
problems I have higjilighted in tliis testimony. Unsurprisingly, a bad process is poised 
to lead to a bad result — and one that will benefit plahidfPs lawyers, not consumers. 

***** 

Thank you again for the opportunity to testify to tlie Committee on the effect 
of regulation on the consumer financial services marketplace. Continued innovation 
and competition continue to propel the marketplace forward, creating ever more 
choices and benefits for consumers. Pnident regulation can play an important role in 
preserving competition and advancing customer choice. Unfortunately, however, the 
Bureau too frequently has taken another path, overstepping its bounds; preferring 
regulatory uncertainty to clear rules of tlie road; and disrupting, rather than 
encouraging, effective and amicable relationships between financial services 
companies and their customers. 

An improved regulatory approach could ensure a bright fiiture for the 
consumer financial services market. Consumers want, need, and benefit from safe 
consumer financial services; countless responsible and innovative companies want to 
provide tliese products. With clear rules of the road developed througji sound and 
open processes, the market will thrive and consumers will benefit. We hope that the 
Bureau will join with all stakeholders in pursuing these goals. 
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Chairman Shelby, Ranking Member Brown, and Members of the Committee, 
thank you for inviting me to testify today. 

I am the Reverend Willie Gable, Jr. I serve as Pastor of Progressive Baptist 
Church in New Orleans. My congregation is a member of the National Baptist Con- 
vention USA, Inc. the Nation’s largest predominantly African American religious de- 
nomination. 

I also serve as Chair of the Housing and Economic Development Commission of 
the National Baptist Convention USA, Inc. This Commission’s mission is to develop 
affordable housing for low- and moderate-income persons, particularly for senior citi- 
zens and the disabled, allowing them to live with pride in a place they can proudly 
call home. Over 20 years, the Commission has developed over a thousand homes at 
30 housing sites across 14 State. 

I appear before you today to bear witness to the utter devastation that predatory 
financial practices have wrought on my community and on communities across this 
Nation; to the safer mortgage market we have now thanks to newly implemented 
reasonable rules; and to a desperate need for further regulatory action to weed out 
the abhorrent financial abuses in other product areas that continue today. 

The financial crisis 

It is impossible to overstate the damage done to the families and communities 
most impacted by the worst financial crisis since the Great Depression. Over 12 mil- 
lion homes lost, representing families displaced, lives turned upside down, life sav- 
ings washed away. Over $2.2 trillion in lost property value for communities sur- 
rounding foreclosed properties, with over half of that lost value sapped from commu- 
nities of color. The wealth gap, already a chasm, made wider still. 

This crisis was caused by unrestrained predatory mortgage lending practices and 
a failure to stop them. These practices included steering borrowers with 30-year 
fixed-rate mortgages, and with significant equity in their homes, into toxic refinance 
products that would inevitably become unaffordable — exploding adjustable rate 
mortgages, balloon loans, loans that negatively amortized. There were no require- 
ments to determine whether the borrower had the ability to repay the loan. Often, 
lenders paid brokers perverse kickbacks, or 3 deld-spread premiums, to steer bor- 
rowers into riskier, more expensive loans when they could have qualified for a safer, 
more affordable one — a practice that disproportionately impacted borrowers of color. 

These predatory lending practices were permitted because the existing re^lators, 
with whom consumer protection authority had been vested, failed to prohibit them. 
Congress gave the Federal Reserve Board rulemaking authority in 1994 to prohibit 
unfair and deceptive practices in the high-cost mortgage market. The Board failed 
to use this authority until 2008; by then, the damage had been done. The national 
bank and thrift regulators, the OCC and the OTS, had enforcement authority 
against unfair practices. But they treated their supervisee banks like clients, com- 
peting for their charters by being most willing to ignore the abusive practices that 
the agencies’ own supervisory guidance advised against. The existing Federal regu- 
lators failed, and the whole Nation suffered. Some suffered far more profoundly 
than others. Many continue to suffer. Full recovery will take decades. 

Mortgage market 

Today, we can be thankful for a safer mortgage market, one with reasonable rules 
in place to prevent predatory practices. Lenders must determine a borrower’s ability 
to repay a loan. Kickbacks for steering borrowers into more expensive or riskier 
loans are prohibited. 

Contrary to lender predictions, the implementation of ability-to-pay rules in 2014 
did not result in a constriction of the credit market, according to Home Mortgage 
Disclosure Act data^ Recovery, to be sure, is slow. And there is much work to be 
done to increase the availability of home loans to people of color and low- and mod- 
erate-income families. But we can rest easier knowing that when a borrower 
receives a loan, it is a reasonably designed, affordable loan where responsible 
underwriting has been conducted, instead of a toxic one designed to fail; that 


http: ! / wwwfederalreserve.gov /pubs! bulletin / 2015 /pdf / 2014_HMDA.pdf 
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mortgage credit will again serve to help stabilize, rather than shatter, our neighbor- 
hoods. 

The Consumer Financial Protection Bureau (CFPB or Bureau) has played a crit- 
ical role in the implementation of these mortgage rules. The mortgage market is, 
of course, an absolutely vital one. Homeownership is the primary vehicle through 
which families build wealth and pass it on to future generations. Homeownership 
brings tangible benefits to neighborhoods, schools, and cities, and carries immense 
intangible value as well. This is particularly important for families of color, who still 
lag so far behind economically. The predatory practices in the market had cata- 
strophic consequences, and ones that became evident to all. 

But other, often less conspicuous, predatory practices also wreak destruction. And 
in my experience working with people in need, families do not tend to experience 
a predatory practice in isolation. These predatory practices tend to be inter- 
connected, raiding families’ resources and assaulting their dignity from every direc- 
tion. 

Congress created the CFPB in the wake of the financial crisis precisely to protect 
consumers from abusive financial practices, be they mortgages or any other kind. 
The Bureau has begun good work in many areas, and there remains much more to 
be done. 

Payday and car title loans 

Payday loans and their close cousins, car title loans, are an abomination in plain 
sight. Consider the plight of one Louisiana mother who lost one of her two jobs 
when a rehabilitation center where she worked closed. Down one income stream and 
struggling to pay her bills, she took out a $300 payday loan. As lenders hope, she 
could not afford the repayment 2 weeks later, so a lender gave her another loan to 
repay the first, charging her new interest and fees. This happened five times, ulti- 
mately costing her $2,500 and, as payday loans often do, her bank account. She also 
lost her car and mementos from her children she pawned, all in an effort to escape 
the debt trap.^ 

She is not alone. Payday lenders make loans to 57,000 Louisianans each year. In 
my community, we often encounter elderly individuals who have taken out payday 
loans. Their younger family members often don’t learn of it until they are caught 
deep in the trap. It is not surprising these loans are kept secret. For many, payday 
loans carry a deep sense of shame. 

These lenders weave themselves into the fabric of our neighborhood and purport 
to lend a helping hand. But they are wolves in sheep’s clothing. They claim to be 
for a once-in-a-blue moon emergency, but three-fourths of their loan volume comes 
from borrowers with more than 10 loans a year. And they use this blood money to 
pad the pockets of legislators to prevent enactment of any reasonable restrictions. 
In Louisiana, this strategy has been sadly successful, despite widespread opposition 
from churches and other organizations who work directly with families these loans 
hurt. 

In Louisiana, there are more than four times as many payday loan storefronts as 
McDonald’s. They are concentrated in African American communities. I do not be- 
lieve this is an indication that people “need” or “desire” payday loans. The most 
common reason people “need” a payday loan is because a previous payday loan was 
designed to be unaffordable. It’s a cycle, by design — so-called “demand” that gen- 
erates and feeds itself. It is intentional exploitation of the desperate. 

My comments here have focused on short-term balloon-payment payday loans. But 
as we speak, many payday lenders are restructuring their payday loans to be high- 
cost, longer-term installment loans, designed to work essentially the same way — by 
trapping the borrower in a cycle of high-cost debt. In Louisiana, payday lenders are 
currently pushing a bill that would authorize loans of up to $1,500 at 240 percent 
APR. This is immoral. 

In total, payday loans in Louisiana strip $146 million in fees and interest from 
working families, costing residents an average of over $800 for every $300 bor- 
rowed.® The destructive business model caused a net loss of $42 million to the 
State’s economy in 2013, costing the State a net 614 jobs.'' 


^Addo Koran, Lawmakers eyeing limits on payday loan industry, The Advocate, March 24, 
2014. 

® Together Louisiana. (April 2014). The economic impact of payday lending in Louisiana, An 
analysis of the Office of Financial Institutions report “Deferred Presentment and Small Loans 
2013 Data” issued on April 1, 2013. Available at http: I / www.togetherbr.org/wp-content I 
uploads / 2010 / 09 / Economic-impact-of-paydcty-lending-in-Louisiana 4-5-14.pdf. 

‘^Id, applying methodology from Lohrentz, T. (March 2013). The New Economic Impact of Pay- 
day Lending in the U.S. Insight Center for Community Economic Development. 
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My community has helped to pay the payday loan debts of many individuals. Like 
so many churches across the country, we wish that they would, have come to us 
sooner, before the first payday loan, so that more of our congregation’s funds could 
benefit people in need instead of paying off economic predators. Last year, a diverse 
group of faith organizations formally came together to establish Faith for just Lend- 
ing, a national coalition that shares the belief that Scripture speaks to the problem 
of predatory lending. Our coalition condemns usury and the exploitation of financial 
vulnerability. 

We will continue to fight in Louisiana, and in States across this Nation, for State 
legislators to limit the cost of credit to 36 percent annual interest or less. Absent 
Congressional action to do the same at the Federal level — which, to be clear, is war- 
ranted and overdue — the CFPB is exactly who must, by the Congressional mandate 
it was given, address abusive payday and car title loan practices. The Bureau lacks 
authority to limit interest rates, but it can and should require lenders to determine 
whether a borrower has the ability to repay a loan, without reborrowing or refi- 
nancing. This is a reasonable requirement — far from extreme — that should serve as 
a Federal floor for State and national regulation. Many States already go much fur- 
ther than this, prohibiting the loans altogether. Other States don’t, but they always 
can, and we will continue to press for just laws at the State level. 

Bank overdraft practices 

Overdraft fees are the banks’ version of preying on those with the least, of taking 
advantage of those in need and leaving them only worse off. Already, too many low- 
income people are unbanked or underbanked, and this is particularly so for people 
of color. We should be seeking to bring these individuals into the banking main- 
stream, which can facilitate low-cost financial transactions and saving for economic 
emergencies. But overdraft fees, common on bank accounts, undermine this aspira- 
tion. 

Banks spin their overdraft programs as a courtesy, but they collect the large ma- 
jority of overdraft fees from a select few who get hammered, some pa3dng thousands 
of dollars annually. Overdraft fees fund the checking account business model, and 
they drive those struggling to make ends meet out of the banking system altogether. 
When accounts go too far negative, banks close them and report the account holder 
to a black list like Chexsystems, which prevents the individual from opening an- 
other checking account for years. In an environment where distrust of banks is very 
strong, overdraft practices only exacerbate economic disenfranchisement. 

The disturbing reality is that banks design their practices to meiximize overdraft 
incidents. They charge $35 overdraft fees on small debit card transactions they 
could easily decline when the account lacks funds. Why are credit practices that 
would no longer be permitted on credit cards permitted on debit cards? This is the 
sort of inconsistency the CFPB can and should address. 

Overdraft is credit and should be extended only when, again, the individual can 
afford to repay it. With this overdraft fee cash cow, it is not surprising that banks 
do not more often offer reasonably priced credit to those living on the margins, or 
more safe bank accounts that do not carry these fees. The Bureau is rightly study- 
ing overdraft practices extensively and plans to issue rules. Curbing high cost over- 
draft fees would help move banks toward offering affordable products, without hid- 
den penalty fees or gotcha fees, for people living paycheck to paycheck. 

Prepaid cards 

Driven out of the banking system by overdraft fees, or wary of the banking system 
generally, many low- and moderate-income families turn to prepaid cards. Well-de- 
signed prepaid cards can be a useful tool for many families. But they have lacked 
basic protections for far too long. High-cost credit on prepaid cards is especially con- 
cerning given that many families turn to prepaid cards precisely to avoid taking out 
credit, and given that prepaid cards are often sold by payday lenders. Overdraft fees 
on prepaid cards are a dangerous and deceptive notion, and they should be prohib- 
ited. The Bureau has taken a close look at prepaid cards and issued a proposal that 
would provide important protections in this area, including critical protections 
around credit on prepaid cards. 

Auto lending 

After one’s home, the largest purchase many will make is their car. Here, too, 
predatory practices abound. Car dealer interest rate mark-ups, much like yield- 
spread premiums in the mortgage market, make car loans more expensive for many 
consumers. This is also a practice with a long history of discriminatory impact on 
borrowers of color. However, this is not the only abusive practice in auto lending, 
and the Federal Trade Commission’s car lending roundtables 5 years ago brought 
many to the surface. Yo-yo scams force consumers into higher priced financing than 



68 


they agreed to — the dealer claims the original financing deal fell through after the 
borrower has left the lot with the new car. Consumers are faced with the loss of 
a down payment or trade-in if they don’t agree to more expensive financing. Expen- 
sive and sometimes worthless add-on products are financed into the loan. Evidence 
suggests these products are sold disproportionately to borrowers of color, who are 
more frequently told their loans require these products when they do not. And buy- 
here, pay-here operators churn high-cost used car loans through our communities, 
using, as the CFPB has found, high-pressure and sometimes illegal collections tac- 
tics to extract payments. 

Abuses that are in this industry have escaped attention until recently. But CFPB 
has taken important action in this area, including providing guidelines aimed at 
preventing discriminatory practices and taking much-needed enforcement actions. 
As a result, the Bureau has come under fire from Members of Congress. This fire 
is misplaced. Instead, the focus should be directed at why, for more than two dec- 
ades, auto lenders’ and dealers’ practices have operated under a cloud of discrimina- 
tion and abuse of low-income borrowers. Rather than defending a system that con- 
tinues to fail many of our communities. Congress should push for a more trans- 
parent, fair system of auto finance. 

Debt collection 

Debt collectors commonly engage in harassment and threats; they commonly at- 
tempt to collect debts consumers never owed, or no longer owe. They induce dread, 
fear, embarrassment, panic in good, honest, hard-working individuals and in their 
family members, their children. Though existing laws are not as strong as they 
must be, debt collectors routinely break them. 

The CFPB has taken strong enforcement actions to address illegal debt collection 
practices. And it has indicated it will propose rules in this area in the coming 
months. These new rules will permit collection of debts while, we hope, requiring 
that this collection be done without emplo 3 dng abusive tactics. This is reasonable 
and necessary. This is not extreme. 

Forced arbitration 

There is no question that predatory practices are a violation of both biblical and 
social moral norms. Often, they also violate the law. But remedies are seldom avail- 
able, as the financial industry has cloaked itself in a shield of impunity in the form 
of pre-dispute mandatory arbitration clauses. 

These clauses, often in the fine print of take-it-or-leave-it contracts for payday 
loans, bank accounts, auto financing, student loans, and other products, deprive or- 
dinary Americans of their liberty and constitutional rights. They require that com- 
plaints be brought on an individual basis to a private arbitration system where the 
arbiter has every incentive to rule in favor of the private company that brings them 
repeat business. The fine print also often prohibits individuals — with little power 
standing alone — from joining together with others in class actions. The effect is to 
strip individuals of their ability to secure redress when they have been wronged by 
a clearly illegal practice. 

This is wrong. And we need the Bureau to exercise its authority to limit pre-dis- 
pute mandatory arbitration clauses and restore the right of individuals to join to- 
gether to seek justice when they are cheated. 

Conclusion 

The Bureau has taken important action in other areas as well, like credit cards, 
student loans, and, an often-overlooked rampant problem, prevention of elder abuse. 
To date, CFPB has returned over $10 billion to consumers through enforcement ac- 
tions against illegal practices. To be sure, this is to be commended. But relative to 
the funds predatory practices strip, this amount is quite modest; some individual 
predatory practices cost consumers more over the course of only a single year. This 
means that the Bureau has far more work to do. 

Other Federal regulators have an important role to play as well — the Department 
of Education with student lending; the Department of Defense with important new 
rules limiting costs on consumer loans made to our military service members; the 
prudential banking regulators, who have worked to prevent the payments system 
from being used to violate the law and reined in abusive payday lending directly 
by banks. 

But it is clear that a strong, well-funded, independent agency whose job it is to 
wake up in the morning thinking about protecting the most vulnerable among us 
is necessary — to ensure that financial services practices do not drain hard-earned 
income and savings from my constituents, and from the millions of other Americans 
who are affected by predatory lending every day. 
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Please let me be clear: the notion that struggling Americans need access to prod- 
ucts like those the Bureau has heen working so hard to address is, at hest, an insult 
to the basic dignity of every vulnerable person. At worst, it is a thin veil for the 
influence corporate money and power hold in our Nation’s politics at every level. 
The predatory practices CFPB is addressing drain what little resources targeted 
persons have and leave them worse off. Not controlled, they will relegate some com- 
munities to a state of perpetual poverty. 

I implore you to let the CFPB be the consumer watchdog this body mandated that 
it be in the wake of the financial crisis. We have seen what happened when there 
was none. And we all deserve far better. 

Thank you for the opportunity to share my experiences with you. I look forward 
to your questions. 
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Committee on Banking. Housing, and Urban Affairs 

Thank you chairman Shelby, ranking member Brown, and members of the committee. It 
is my pleasure to testify this morning on the crucially important topic (^“Assessir^ the 
Effects of Consumer Finance Regulations.” 

Enacted into law in July 2010, the Dodd-Frank Wall Street Reform and Consumer 
Protection Act (Dodd-Frank) was animated in large part by the belief that a primary 
source of financial instability was an inadequate consumer financial protection r^me at 
the federal level. Dodd-Frank sought to address those perceived deficiencies both by 
substantive legislation (for example, by banning binding arbitration provisions in 
mortgages) and by creating the Bureau of Consumer Financial Protection (CFPB) within 
the Federal Reserve and vesting that new super-bureaucracy with vast mie-making, 
litigation, and supervisory powers over all consumer credit products and services. 

Let me stress at the outset that at the time of Dodd-Frank I supported the need to unify 
consumer financial protection policy under a single agency. Based on my long study of 
consumer fmance and its regulation as well as my hands-cn experience as the Director of 
the Federal Trade Commission’s Office of Policy Planning I believe that the negulatoiy 
framework that existed prior to Dodd-Frank was too fragmented and too cumbersome to 
effectively regulate the full range of consumer financial protection products at the federal 
level. Competition and consumer choice in consumer financial products doesn’t follow 
aibitraiy product and geographic lines— for example, many consumers view payday 
loans and overdraft protection as close substitutes even though overdraft protection is 
provided by billion-dollar banks and payday loans are offered by street-comer 
storefronts. Strong, consistent, economically-infoimed consumer protection policy is 
essential to a thriving consumer credit system that allows consumers to access credit. 
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build wealth, and climb llte ladder of opportunhy, tlirough access to credit cards, bank 
accounts, and mortgages. 

The tragedy of Dodd-Frank and the CFPB is that it s(|uandered this unprecedented 
opportunity to modernize the consumer credit system to promote competition, consumer 
choice, and innovation. Instead, the post-crisis regulatory framework has resulted in 
higher prices and reduced choice for consumers and little improvement in consumer 
financial protection. Indeed, by stifling competition and driving millions of .Americans 
out of the mainstream financial system, it may actually rcsuh in more consumer 
protection problems. 

.Although this sorry result for .American consumers is tragic, it is hardly surprising. The 
failure of Dodd-Frank ‘s regulatory agenda to promote the interests of consumers w as 
built in from the beginning.* The CFPB is vested with extraordinarily broad powers to 
regulate virtually every consumer credit product in .America under the vague charge to 
prevent ’Ainfair, deceptive, and abusive” acts and practices. At the same time, this vast 
pow er is vested in an agency w ith an unprecedented lack of democratic accountability. 
Under the statute, the president can nominate the director, but once confimted the 
director can be removed only ‘Tor cause.”^ Furthennore, the CFPB is outside Congress’s 
appropriations power, and is authorized to spend hundreds of millions of ta.xpayer dollars 
every year w ith no accountability to the .American people. 

Given this extreme lack of democratic accountability, the CFPB has done what all 
bureaucracies tend to do: it has constantly expanded its power, promoted its own 
bureaucratic interests at the e.xpense of the public and .American families, and trampled 
under foot other public policies, such as consumer choice and financial innovation. 

The impact on .American families and the economy from the actions of this 
unaccountable super-regulator has been disastrous: 

• By imposing a regulatory regime that substitutes the judgment of bureaucrats for 
consumer decisions, Dodd-Frank has raised prices and cut off access to 
mortgages, credit cards, and bank accounts, harming millions of .American 
families that use credit to improve their lives and depressing economic growth.’ 

• By stripping consumers of mainstream financial products such as mortgages, 
credit cards, and bank accounts, Dodd-Frank has driven the most vulnerable 


’ Todd J. ZyviKki,TheConsmerFinandalProt€clionBitKau:Stn'tororhlenace?, SI GEOSrx 
WASumoTON L. Rev. 85d (2013). 

' Bui see Statement of Barney Frank, 'Hearing Before the Subeommiltee on Ovetsighl and Investigations 
of the committee on Financial Sewices, US HouseofRepresent3tives,(Feb. lS,2012)atp Sf'Justa 
couple of points— firsl of all, Ihis notion that the director cannot be removed is fancihd. [t says in the 
statute Ihai, yes, the director is appointed for a 5.)ear term, but can be removed by the president for 
insufficiency, neglect of duty, or malfeasance. Ko one doubts that if a change in admimslrauon comes, and 
the new president disagrees with the existing director, heorshecanberemoved And prov mg that you 
were not inefficienl, the burden of proof beii^ on you, would be overwhelmii^.") 

’ See Thomas A Durkin, Gregory Eu.iehausen, MicHAa E. Staten. andTooo J. Zywicki, 
Consumer credit and the American Economy (Oxford, 2014). 
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Americans into the arms of check cashers, pawn shops, and payday lenders, 
increasing their reliance on those products for which sharp practices are most 
feared. Those products meet an urgent need for many consumers, yet there are 
few who believe that consumers are made better off when they are driven to use 
these products involuntarily because of their loss of mainstream products. 

• The crushing regulatory compliance cost burden and destruction of community 
banb' traditional relationship lending model has aa'elerated consolidation of the 
retail banking system, making big banks even bigger and lurther eliminating 
competition and choices forconsumeis. 

• The CFPB has launched a massive dala-mining program lltal collects data on 
hundreds of millions of coasumcr credit cards, mortg^es, bank accounts, and 
other products, an appetite for consumer information that far exceeds any 
reasonable regulatory purpose. Not only do these data-mining operations impose 
costs on hanks and their austomers. the scale of the data-collection efforts creates 
unprecedented threats to privacy and risks to peisonal information security. 

• The CFPB has announced plans to effectively prohibit consumers and financial 
institutions from agreeing to have disputes under tlie contract resolved through 
arbitration by prohibiting bans on class action litigation. Yet tlie agency’s 
proposed action is based on a terribly flaw ed study that fails to demonstrate the 
CFPB's premise that consumers are harmed by agreeing to arbitration or that they 
will be benefited by unleashing class action lawyers. Moreover, the findings of 
the study actually rebut much conventional wisdom regarding arbitration. 

• TTie CFPB has announced plans to regulate payday loans and other small dollar 
lending producls in a fashion tlial dramatically reduce access to their use yet has 
provided no w orkable plan for addressing the lack of financial inclusion for which 
many small dollar loans are the response. 

• Because many small, independent, kitchen-table businesses use products such as 
personal credit cards, home equity loans, and auto title loans in financing their 
businesses, the CFPB's powers reach into all of these small businesses as well. 

.Aifer five years, have Dodd-Frank and tlte CFPB made American families better off? No. 
Instead, the overall impact of Dodd-Frank has been to slow our economic recovery, raise 
prices, reduce choice, and eliminate access to the financial mainstream for .American 
families. And low-income .Americans have been hit the hardest. 

Bank .Accounts and The End of Free Checking for Millions of .Americans 
The years 2001 to 2009 saw one of the most important pro-consumer innovations in the 
history of retail consumer financial services: the rapid spread of near-universal consumer 
access to free checking* it is estimated tiiat during that period, consumer access to free 
checking accounts increased from under 10 percent of all bank accounts to 76 percent In 
the years since Dodd-Frank, however, the number has collapsed to half of that amount— 
38 percent as shown in figure I.’ 


* Todd J. Zywicki, Geoffrey A Marne, and Julian Moms. Prke Controls on Pa)mnl Card Interchange 
Fees: The US Expenence (June 4. 2014X amiable tn 
lap:ii)apors ssmcom.'sol3ipapers.cfa?abstracl_id*2446080 
Md aid, figure 1. 
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Figure 1. Banks Offering Free Checking from 2003 to 2013 



Source; Bankrate.com. 

Not only are more consumers forced to pay fees to maintain their checking accounts, 
those (and other) fees have soared. Fees are twice as high on average as before Dodd- 
Frank was enacted, as shown in figure 2.^ 

Figure 2. Monthly Maintenance Fee (Non-Free Checking) 



* /c/. at 8, hgure 4. Mid-2010, of course, is when Dodd-Frank was passed into law. EOY 2011 marks the 
period at which regulations from the Feder^ Reserve System (Federal Reserve) regulations implementing 
the “Durbin Amendment" to Dodd-Frank became effective. 
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Source MoneyRates.com. 

Figure 2 shows trends in the amounts of monthly maintenance fees for non-free checking 
accounts since 2009. The fust bar (marked inid-2010) marks the date on which Dodd- 
Frank was signed into law’ in July 20 10, including the Duibin Amendment. Moreover, the 
passage of the Durbin .Amendment w ith its iiard cap” price controls on permissible 
interchange fees was completely unexpected. The Durbin .Amendment was a last-minute 
floor amendment to Dodd-Frank and had never been seriously considered previously in 
any committee prior to being proposed and adopted on the floor. As a result, there u as 
not anticipatory increase in bank fees prior to July 2010, as w ould have been the case had 
the enactment of the Durbin .Amendment been expected. 

The second bar (marked EOT' 201 1) captures the date at which the Federal Reserve's 
mie-making went into effect (October 2011). As can be seen, there was a second jump in 
average bank fees around the period tliat the Durbin Amendment went into elfeet. 

Moreover, this decline in access to free checking and increase in bank fees has taken 
place only at those banks subject to the Durbin .Amendment, larger banks with over $10 
billion in assets.’ In contrast to the dramatic reduction in free checking at large banks, 
there is no sign of a reduciion in access to free checking or increased fees at banks that 
are not subject to the Durbin .Amendment's price controls. In fact, there is some evidence 
that free checking might have actually increased slightly at exempt banks. This suggests 
that tlie loss of access to free checking and higlier bank fees is the result of the Durbin 
.Amendment, a factor unique to larger banks, and not general economic conditions or 
heightened regulation generally. 

Most troubling, however, is that low-income and other smlnerable populations have been 
most adversely impacted by Dodd-Frank 's destruction of access to free checking: 
according to the FDIC, the number of unbanked consumers increased by I million 
between 2009 ,md 201 1 ,and the number of underb.mked consumers increased still faster’ 
While economic recovery has reversed some of those losses for low er-income consumers, 
the impact of Dodd-Frank has put bank accounts— once the first rung on the ladder of 
financial inclusion— out of the reach of millions of young and lower-income Americans, 
forcing them to rely on alternative financial services such as check cashers and pawn 
shops. 

.And while the Durbin lAinendment has saved big box retailers billions of dollars per year 
in interchange fees, there is no evidence to date that those cost savings have been passed 
on to retail consumers. In short, consumers are paying higher fees for bank accounts and 
receiving no rebates from retailers.’ Indeed, unlike big box retailers that have received 


’Jd at 10-13. 

• Federal Deposit Insurance Corporation, 201 1 FDIC Nauonal Survey of Unbanked and 
Underbanked Households 10 (Sept. 2012), tmalabk at 
hllp://www.fdic.gov/househotdsvaveyj2012_unbanke<lreporLpdf; 

’ au Wang, Scarlett Schwartz, and Neil MUchell, The Impact o / the Dtiriin Ameninent on Merchants: A 
Surrey Study, 100(3) RiCHMOlffl Federal Reserve Economic Quarterly 183(3Q20I4) 
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muili-billion dollar windfalls, many small retailers are actually paying higher merchant 
discount rates than before the Durbin .Amendment's enactment 

Credit Cards 

Consumers have also suffered a loss of access to credit cards in the post-crisis eta. not 
only because of Dodd-Frank but also the impact of the Credit Card .Accountability 
Responsibility and Disclosure .Act— and once again, low -income consumers have 
suffered the most, .According to the CFPB's own estimates, the period between July 2008 
and December 2012 saw the closure of 275 million credit card accounts and elimination 
of $1.7 trillion in credit card line of credit." Overall, the CFPB found a significant 
decline in tlie percentage of households tliat had cards, from 76 percent to 71 percent. But 
even this figure understates the disproportionate impact on low-income comsumers. 
According to Federal Reserve Board economists Glenn Conner and Gregory Elliehausen. 
the percentage of households in the low est quintile of credit scores w ith credit cards fell 
from 65 percent in 2008 to 54 percent in 2010." Loss of access to credit cards has forced 
those consumers into great reliance on higher-cost products such as payday loans and 
overdraft protection." 

Mortgages 

The CFPB's "qualified mortgage” (QM) and “ability to repay'' rules have dramatically 
slowed tlie recovery of the housing market, and fears of government liability have cauiied 
even large lenders to reduce lending substantially, especially to riskier borrowers. As 
Janet A'ellen has noted, “banks, at this point, are reluctant to lend to borrowers with lower 
FICO (credit) scores,”" Despite the heavy regulatory burden imposed by the CFPB's 
mortgage lules. however, the niles are silent w ith respect to one of the most important 
risk factors for mortgage foreclosures— the reduction or elimination of minimum down 
payment requirements. ' ' Nor do the mles address state antideficiency laws or cash-out 


See Zywidu, etaL. supra note 4. 

"CONSUMERFIN^NCIA^. BlOTECllON BWIEAU, CARD Aa REIOIIT; A REVJBW Of tl€ IWPAa OF THE 
CARD Act ON THE CohsumirCredii Market 56 (Oct 1. 2013) 

Glenn B. Canner and Gregory Elhehausen, Consumer Experiences wlh Credit Cards at 10 Table 2, 
Federal Reserve Bulletin 2013X online at 

hllp://ww,tederalreseivegov/pubs'bulletia'2013.''pdF«ic»iniere)ipetiences-wiih-credit-cards-2013l2.pdf. 
By contrast, for highest-quintile households, card holding fell only one percentage point (from 91 percent 
to 90 percent of households) 

“ See Robert L Clarke and Todd J. Zywtcld, Payday Lending, BankOverdraJiProieciitnt, and Fair 
Competition at the Consumer Finanaal Protection Bureau. 33 REVIEW Of BANKING AND FINANCIAL Law 
235(2013-14), 

” gee Federal Reserve Board, TramnrptqfChinnnarr Yellen's Press Cot^erence atp. 12 (June 18, 2014); 
Banks, at this poinL are reluctant to lend to borrowers with lower FICO [credit] scores, 

They mention in meetings with us consistendy their concerns about put-back risk, and I 
think they are— it is difficult for any homeowner who doesn't have pristine credit these 
days to get a mortgage I dunk that is one of the factors that is causing the housing 
recoveiy to be slow. And of course, you know, there were a lot of praedees in connection 
wnh mor^ge lending that really needed to be changed we don't want to go back to 
those days, but it is important to clarify— for us to work to clanfy' the rules aroiiid 
mortgage lending to create an environment of greater certainty for lenders to be willing to 
extend mortgage credit. 

'* See Zywicki. supra note I. at 913, 
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refinancing by horaeowneis. both of which have been shown to have materially 
contributed to the foreclosure crisis. 

.As a result of the regulations imposed by Dodd- Frank and the CFPB many smaller banb 
have simply chosen to exit the market rather than to bear the regulatory' cost and risk. 
.According to a survey of small banks conducted by the .Mercatus Center at George 
Mason University, 64% of small banks reported that they w ere making changes to their 
mortgage offerings because of Dodd-Frank and 15 percent said tliat they had either exited 
or were considering exiting residential mortgage markets entirely.'^ Nearly 60 percent of 
small banks reported that the CFPB or the qualified mortgage rule had a “significant 
negative impact” on their mortgage operations. Nearly 60 percent said that the CFPB has 
had a significant negative effect on bank earnings and more than 60 percent said that 
changes in mortgage regidations had had a significant negative effect on bank earnings. 

Moreover, by imposing a one-size-fits-all mechanical underw riting system for mortgages, 
the Qualified Mortgage mie has deprived community banks of a significant competitive 
advantage over megabanks: their intimate familiarity with their customers and their 
ability to engage in relationship lending with their customers. One illustration of the 
value of the traditional relationship-lending model for residential mortgages is that the 
default rate for residential mortgages made by community banks (w itli less than $1 
billion in assets) was 3.47 percent in 2013 compared to a default rate of 10.42 percent for 
banks with more than $1 billion in assets.'^ Thus, this regulatory -induced decline in the 
market share of small banks is not only hurting consumers, h is making the banking 
system less stable and less effective. Consumers face a market with fewer choices, less 
innovation, and less competition Ilian before. 

As many banks have exiled the mortgage market,” non-bank lenders (typically less- 
regulated than banks) have filled the market demand, increasing their share of mortgage 
lending from 10 percent in 2009 to 43 percent in 2015.** Ironically, one consequence of 


“ See Todd J. Zywicki and Joseph Adaiuson, The Lm' and Economics of Subprime Lencbig. SO 
UNlVERSrryCfCoi,OIUOOL. Rev, I (2009) (sumraanang studies). In fact, &cuon 1414(g) ofDodd- 
Frank Dodd-Frank actually mandates new disclosures before a consumer loses his or Iwr anti-deficiency 
law prolecuon. a provision that will increase defaults and foreclosures in the event of a future dowmum m 
housing prices Other provisions of Dodd-Frank, including new regulations on mor^^e servicing 
companies and new substantive regulations on foreclosure processes under Dodd-Frank Section 1413, will 
also mcrease the cost and length of the mortg^e foreclosure process, which also has been shown to lead to 
increased defaults and foreclosures 

’’ Hester Peirce, Ian Robinson, and Thomas Stratmann, How Are Small Bards Fairing Under Dodd-Frank^ 
Meicatus Center Working Paper No. 14-05 (Feb. 2014). 

See FDIC Statisucs on Deposiloiy Institutions, accessed July 16, 2013, 
http.//www2 fdic.gov/sdi'main.asp Loans in default are defined as nonaccrual loans or loans past due 30 or 
more days These data include one to four family residenttal properties 
^ See supra naie 14, 

“See Dhna (yUi.Hcn/ Dodd-Frank Changed Housing, for Good end Bad, CNBCCOM (Jut 16, 20I5X 
available m hUp:.''yvww.cnhccom.'2015.'07.T6'how.dodd-frank-chanaed.housinE-for-eood-and-bad.hlml , 
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Dodd-Frank and the CFPB's aggressive regulation and litigation against banks has been 
to drive consumers toward a variety of lenders with less regulatory scrutiny.’' 

.At the same time, because the Qualified Mortgages rule and otlier elements of Dodd- 
Frank fail to address the underlying structure of incentives for consumers w hen housing 
prices fall, there is little etidence that Dodd-Frank and tlte regulations promulgated 
pursuant to it will actually accomplish their goal of reducing foreclosures in a future 
downturn. Peter Wallison, former general counsel of the Department of the Treasury, 
estimated that had the QM roles applied in the period leading up the financial crisis, the 
default rate on QM-conforming mortgages would have still been 23 percent.^ 
Summarizing the assembled conclusions of several studies, economist Mark Calabria 
concluded that the proposed restrictions on debt to income ratios in the QM and QRM 
(Qualified Residential Mortgages) roles “appear to have very modest impacts on 
projected defauhs.”" Requiring lower loan-to-value ratios (such as by requiring larger 
down payments or restricting cash-out refinancing), by contrast, would have substantially 
reduced defaults and forcelosures during the financial crisis"; how ever, the final 
mortgage roles eliminated any minimum down payment requirements for QM and QRM 
mortgages, thus eliminating one of the reforms that would have had the most significant 
effect on foreclosures. 

Although tlie new mortgage rules are expected to have very little impact on reducing 
defaults, they have had a large impact on reducing mortgage lending, especially in the 
subprime market.” In substantial part, the imposition of reams of bureaucratic red-tape 
and paperxvoik has made it more of a hassle for consumers to apply for and reeeive a 
mortgage.” For example, the “average large bank underwriter could process about 165 
loans per month in 2005 but can only do about 33 today.”” .According to industry analyst 


" Let me emphasize that I am nor implying that just because non-bank lenders are less lightly regulated and 
stgiervised that one should infer that they are engaging in malfeasance. Bui for the architects of Dodd- 
Frank it IS hard to see how this would be considmed a desirable effect of the law and regulation. 

“ PEim WAaisoK Hidosn in Piain Sight: What Riaily Caused toe World’s Worst FiNAHaAi 
Crisis and Why it Could Happen Aoain (2015). 

f Testimony of Mark A Calabria, FliD. Director, Financial Regulation Studies, Cato Institute Before the 
Committee on Financial Sent ices United States House of Representatives Hearing entitled The Dodd- 
Frank Act Five Years Later, Are We More Stablett" (July 9, 2015) at 13; see olso td at 13 n 16 (“The 
presence of a DTI in excess of 41 percent mcrcases the probability of default by 0.25, 0.08, and 0.59 for 
fixed rate, long-term ARM and Hybrid ARM, respectively. Accordingly to GAO's analysts, reducing the 
prevalence of mortgages with a DTI in excess of 41 will have barely notice effects (although statistically 
significant in all cases)" (c iting UNITED STATES GOVERNMENT Accountabilitt Office 201 0, Nonprime 
Mortgages: Analysis of Loan Performance, Factors Assooated with Defaults, and Data 
Sources. Report to Congress, GAC)-10-805 (Aig 2010). 

" Calabria Testimony, supra note 23, at 13-14 ("For fixed rale non-prime purchase loans, moving from a 
LTV of 100 to under 80 percent reduces projected de^lt probabilities by over 3 percentage points For 
hybrid non-pnme .ARMs, the reduclion in projected default probabilities is just over 6 percentage points 
Coupled with full documentation andaLTVunderSO percenL onecoiddehminateoverTOpercenlofthe 
standardized defauh nsk among hybrid non-prime ARMs. Academic studies have airived at similar 
conclusions when e.xamining the dnveis of default among subprime mortgages.") 

“Id 

“ See Ohek. supra note 20. 

“Id 
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Realtvlrac. by 2013 the U.S. Mortgage market had recovered to the extent that mortgage 
originations had increased to over 2.3 million per quarter, exceeding S600 billion in 
mortgages originated. Following the toll out of the QM proposal in 2013. however, 
mortgage originations collapsed to underl .5 million per quarter (and less than $400 
billion in amount) and have remained below the pre-QM levels since.^ .Mthough the high 
costs imposed by the implementation of the CFPB's new TRID integrated mortgage 
disclosure forms may be temporary to some e.xtent. it has imposed still further regulatory 
cost and complexity that has continued to drag dow n recovery in the mortgage market.’’ 

Disappearing Small Banks 

The regulatory costs imposed by CFPB and Dodd-Frank have fallen particularly heavily 
on smaller community banks and credit unions. .Although consolidation in the banking 
industry was occurring prior to Dodd-Frank. Dodd-Frank has accelerated these trends by 
driving out smaller community banks that comparatively lack the resources to comply 
w ith Dodd-Frank's crushing and ham-fisted regulatory burden. For e.xample. a recent 
shtdy by scholars at the Kennedy School of Government found that in the period since 
Dodd-Frank was enacted, the asset bases of smaller banks have shrunk twice as fast after 
Dodd-Frank's enactment compared to before, a resuh that they attribute to the high 
regulatory costs imposed by Dodd-Frank.“ In addition, the Mercatus Center study of the 
impact of Dodd-Frank on smaller banks found that tlie law has imposed huge compliance 
costs on small banks and that they have been less able to bear those costs than large 
banks.’* Overall, according to the Mercatus Center study, 71 percent of small banks 
staled that the CFPB has affected their business activities.” 

fhe ripple effects of the displacement of smaller banks by large banb are not limited to 
the direct impact on the consumer banking system but carry over to other markets as well, 
including agricultural and small business loans. Community banks traditionally have 
provided a disproportionate share of small-business lending in the economy.” .Aaoiding 
to the summary of one report by Goldman Sachs: 


” Rcaltylrac, US. Residenijal Loan Ongirations Increase 17 percent mQl Froma Year AgoDepsited 

Percent Drop From Previous Quarter (May 14, 2015), mikiU in 

http //wwwrealtytrac com .Ttews/realtylrac-repons'ql-2015-u-s-resiilenlial-loan-origination-repott'. 

® See RealtyTrac, U.S. Residential Loan Onginations Decreased Fervent in Faitih Quarter Driven by 24 
Percent Drop in Purchase Loans, REALTrrRAC.C(»r (Feb, 16, 2016), available in 
him':Wwwreahvtraccomhe»smotta3gc-and-finance.'a4-201S-u-s-tesi(knual-tvope[iv-lo3n-oriatnaiion- 

renort*. see also Brena Swanson, It 's OJidal: TRID Kills Mortgage Pmfits, HOOSINOWTRE.COM (March 1 7, 

20I6Xhnp//www.housingwire.com/articles36541-trid-sIasbes-irKlepenclentunot^e-banks-piiofit$-by- 

60. 

^ Marshall Lux and Roben Greene, The Stale and Fate of Community Bankmg, M*RCBG .Associate 
Working Paper No 37 (February 2015) online at httpi/iWww vahKwajkcom Avp- 
contenl/uploads20! 5/02iF inal_Stale_and Fate_Lu.x_Gte€ne pdf . 

Hester Pierce, Ian Robinson and Thomas Stmimann, HovAm Small Banks Fatnng under Dodd-Frank?, 
George Mason University Mercatus Center Working Paper No. 14-05 (February 2014), onltnc at 
http /;iirerc8tusotg'publrcalronhow-rrie-small-banks-lamig-iiider-dodd-lrank. see also 
^ Hester Petree, Ian Robmson, and Thomas Stratmann. How Are Small Banks Fatnng Under Dodd-Frank? 
Mercatus Center Workit^ Paper No. 14-05 (Feb, 2014). 

” Goldman Sachs. The Two-Speed Economy (Apt. 201 5X available in 

htln r.Wnvw goldmansachs com/our Ahinking/tiublic-noltcvdegublorv-refonn.T-stieed-economv -report ndf . 
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While there is some added subtlety to the results of our analvsis, vve find 
in general that low-income consumers and small businesses - which 
generally have fewer or less effective alternatives to bank credit - have 
paid the largest price for increased bank regulation. For example, for a 
near-minimum wage worker who has maintained some access to bank 
credit (aitd it is important to note that many have not in the wake of the 
financial crisis), the added annual interest expenses as.socialed with a 
typical level of debt would be roughly equivaleirt to one w eek's wages. 

For small and mid-sized businesses the damage from inaeased bank 
regulation is even greater: their fundiitg costs liave increased 175 basis 
points more than those of their larger peers, when measured against the 
pre-crisis period. That funding cost differential is enough to seriously 
damage the ability of smaller firms to compete with their larger 
competitors. This fact has become all too evident in the economic statistics 
and is already changing lire shape of .American business, as small and mid- 
sized firms, the historic engines of US job creation, shrink and sometimes 
disappear, displaced by large corporations.’* 

As community banks have been driven out of the market by regulatory costs, small 
business credit has contracted as well, dampening entrepreneurship and economic 
growth. /\s noted by one analysis, large Firms have perfonned well since tlie financial 
crisis and subsequent recovery, but small Finns have suffered low rales of fonnalion. 
employment growth, and w age grow th.’’ Indeed. Ilie number of small firms in the 
economy actually declined over the period since the crisis, as more small Firms 
disappeared than were created, Ihe first time that this has happened since data became 
available in tlie 1970s.“ 

A primary e.xplanation for this drop in small business fomialioii and growth is Dodd- 
Frank and increased financial regulation since the Financial crisis, which has fallen 
especially hard on smaller banks relative to larger banks.” Overall, a recent analysis of 
FDIC data found that while bank loans to small businesses had declined by 16% since 
200S, loans to large businesses had increased by 37% over that same period.’’ As one 
commenter described Ihe situation, large banks “have effectively abandoned the small 
business market.”” .Anollter analysis concluded that small business loans are down about 
20 percent since llie Financial crisis while loans to larger businesses have increased by 


larx & Greene, siipm note, at t (noting that community banks provide 77 percent of agncullurat and over 
half of small business loans). 

’* Goujxun Sachs, Who Pays FOR Bank REtruutiON? 2-3 (June 2014); 

hIlp:''w»w^goldll»^sachs.com,’ol^■lhinking/publicqIolicy'/regulaloly-te^i)^n/whot»ys-for-bank- 

re^ation-pdfpdf. 

” Goldman Saebs, The T^v-Speeii Econom 2 (April 201 5). 

“M 

” Goldman Saebs, Jfho Pays for htmk Regulation, supra note. 

” Ruth Simon. Big Bonh Cirr Back on Loans to SmaB Business. Wajj. Sr. J. (Nov. 26, 201 5). 

”ld 
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about 4 percent over the same period,** It appears that some of the unmet demand from 
the reduction in community bank lending is being served by non-bank lenders that charge 
higher rales than traditional small business bank loans and which, ironically, are much 
less-regulated that the traditional banks that Ibey have replaced.* 

.According to Wells Fargo Quarterly survey of small business owners, in the 3*^ Quarter 
of 2015, just 33% of small business owners surveyed slated that it would be ‘Very easy" 
to obtain credit if they needed it and 22% said that it would be “somew hat dillicull" or 
‘V ery difficult.’’'’ By contrast, during the period from the IQ2004-4Q2007, an average 
5 1% of small business owners said that it was ‘Very easy” or “somewhat easy" to obtain 
credit if they needed it. and about 1 29i> said it w ould be difficult. In addition, among 
those who said that h w as easy to obtain credit in the 2004-07 period, 2/3 of those 
reported it was ‘Very easy” compared to “somewhat easy,” whereas only about half of 
those who said that it would be easy in the 2015 pool reported that it would be ‘Very 
easy.” 

As smaller banks have been disappearing and exiting certain markets, large banks have 
grown still larger and Dodd-Frank has increased their insulation from competitive 
pressures. In fact, large banks have admitted as much. For example. JP Morgan Chase 
CEO Jamie Dimon observed that the aggregate costs of complying w ith all of the rules, 
regulations, and capital costs associated with Dodd-Frank has built a “bigger moat" to 
protect his bank from competition from smaller rivals.'’ Similarly, Goldman Sachs CEO 
Lloyd Blankfcin announced in 2010 that tire bank would be “among the biggest 
beneficiaries" of Dodd-Frank as its regulatory costs and regulatory-created profit 
opportunities would be particularly advantageous to large banks that could bear those 
costs more easily than smaller competitors." 

Moreover, because many of Dodd-Frank's most expensive rules kick-in once a bank 
teaches $10 billion in assets, that figure acts as a sort of tripwire— either banks try to 
remain below that threshold, or if they do cross it. then they accelerate their merger 
activities to try' to gain the size and economies of scale necessary to cope with heightened 
regulatory costs. Ihus. tire market is becoming increasingly bifurcated beriveen large 


* Karen Gordon khlls & Brayden McCarthy, The State Small Bwaness Leming: Credit Access 
During the Recover}' and How Tedmology .Way Change the Gome, Harvard Business School Working 
Paper 15-004 (July 22, 2014). 

"Id 

" GalligiW ells Fargo Small Business Survey 24-25. 

hlirrs vvellsfareowotbconiiFile'lndexbtDsu4av9 UQK071icFKVbm- (Oct 3. 201 5) (responses to 
Question 1 1) 

® Rick Rouan, Dimon arty's Dodd-Frank puts 'biggermoat' around JPMorgart Chase, COLUMBUS 
Business First (Feb. 5, 20I3X atailtdrie in http-//www.biqoumak com/ cohimbusdilog/TOB/Oidimon- 
says-dodd-frank-puts-bigger hunt 

" Timothy P. Carney, Gokbnan andJP.Uorgan stt safely behmd the walls rf Dodd-Frank, W ashington 
Examiner (Feb. 12, 2015), avaikdrle in http://www wadiingtonexarainer .eom/goldman-and-jpmorgan-sit- 
safely-behitid-the-walls-ofalodd-lrank/articlc/ 2500179. 
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banks and ver\’ small banb, as medium-sized banks grow larger,'* *' On the other hand, 
only one new bank ha.s been formed since the financial crisis and small banks continue to 
merge or otherw ise disappear as a result of their own regulatory costs. This phenomenon 
of the disappearance of small banks and the lack of creation of new ones led economists 
from the Dallas Federal Reserve bank to ask w hether small banks are ‘loo small to 
succeed" in light of the huge growth in regulatory cost and complexity imposed in the 
period since tlie financial crisis.** They loo note the important role played by coramunily 
banks in small business lending and agricultural markets and the adverse eflecis on 
small-business formation and growth as a result of this trend tow ard the disappearance of 
small banks. 

Perhaps most remarkable, despite the thousands of pages of the Dodd-Frank statute and 
hundreds of regulations promulgated under it, there is hroad agreement that the problem 
of so-called ‘Too-Big-To-Fail" institutions persists. Thus, allhougit there is some 
evidence that the "subsidy” for large banks from implicit government guarantees may 
have narrowed in the wake of Dodd-Frank, few believe it has been eliminated 
completely, A report by the Government .teountability Office concluded that while 
Dodd-Frank may have reduced the size of the so-called “TBTF subsidy" for large banks 
it did not eliminate it. indicating that large banks still retain an implicit government 
guarantee.** A study by the International Monetary Fund concluded that the subsidy to 
TBTF banks in the United Stales amounts to some S70 billion per year in lower capital 
costs and that in turn the existence of an implicit government guarantee promotes the 
moral hazard problem of greater risk-taking by large banks.** 

In short. Dodd-Frank appears to have entrenched the dominance of large banks in the 
market while simultaneously crushing small banks. 

The C'FPB’s Data Mining Operations 

Government power unconstrained by the rule of law also has direct implications for 
consumers by cuhivating an environment of bureaucTatic hubris at the expense of the rest 
of us. Consider the CFPB’s extraordinary data mining program of .American families’ 
financial aaounts. .According to a report by the Government .Accountability Office, the 
CFPB collects information on 10.7 million individual consumer credit reports on a 
monthly and quarterly basis, more than 300 million credit card accounts on a monthly 
basis, and 29 million active mortgages and 173 million total mortgages on a monthly 


* Leslie Picket and Matthew Monks, Smil Banks Fuel fc Vr%tlo\Ur%i, BLOOMBEkC BUSINESS (Oct. 3, 
2013). http;//www,blooinberg,cooi/bw/aitclcs/2013-10A)3/dodd-frard:-fills-stnall-banks-with-the-urge.Io- 
meigc, 

* See Iheston Ash, Chisloffcr Koch, and Thomas F. Siems, Too Small to Succeed^— Community Banks in a 
New Regulatoiy Environment, Dallas Fed FtNANaAL Insights, VoI. 4, Issue 4 (Dec. 3 1 , 2015). 

” OovEiLNMEtn Accountability OmcE, Large Bank Holdino Cos4pa.nies ExPEaATioNs of 
Government Sufport (July 2014), 

* Inletnalional Monetary Fund, Big Banks Benefit from Government Substdtes, Global Financial Slabihty 
Report (2014) online al him ''tra'vvimfomexleriial;nuhsftsuiv’ev.'io2ni4'P01.n.331l4Ahtin . Other 
studies reach difrerent conclusions on the continued existence of die TBTF subsidy. For a summaiy of the 
literature as well as a caveat on the conclusions that can be drawn, see Todd J. Zywicki. The Rule of Law 
During Timesef Economic CrisislAug. 26, 2015), avarUrle in 

http //papersssmcomtsol3/papers,cfin?abstract_id“2651S93. 


12 


82 


basis ” Moreover, because Ibis dala-mining program was not initialed according to any 
sort of formal notice and comment rulemaking procedure, it is not subject to cost-benefit 
analysis or any other evaluation as to whether such extensive snooping is necessary to 
fuitlier any legitimate regulatory purpose. In fact. George Mason University economist 
Thomas Stratmann has estimated that the number of credit card accounts for w hich the 
CFPB wants to collect consumer information is some 70,000 limes greater than is 
necessary for the agency to execute its regulatory mission.” Indeed, the Bureau itself has 
refused to permit consumers an opportunity to opt-out of the program, admitting tliat if 
consumers were permitted to w ithdraw consent to the program the government w ould be 
unable to obtain the data®' 

But the costs of CFPB’s demand for information do not fall solely on the banks tliat must 
provide it. While the CFPB claims that this data is anonymous, every bit of information 
increases the risk to consumers of identity theft and other misuse of their information. In 
fact, testifying before this committee last year. CFPB director Richard Cordray admitted 
that the information the CFPB collects is not 100 percent secure and could be hacked.®^ 
Moreover, according to a recent article in Science, using only three months of anonymous 
credit card data, the researchers were able to rcidentify 90 percent of individuals, w ith 
women being more readily rcidenliflable than men.®® 

While lire unnecessary acquisition and retention of troves of Americaus' information is 
troubling enough in itself, it is especially worrisome in light of repealed rebukes of the 
CFPB's faulty data security systems.®^ Following massive data security breaches and 
compromising of personal infomiation by the Internal Revenue Sen ice and Office of 
Personnel Management, it is inexplicable that the CFPB continues to insist on vacuuming 
up excessive amounts of consumer data w ithout considering the privacy threat to 
consumers. Leaving aside the risk of creating a massive trove of financial data for private 
hackers to target. .Americans also have a fundamental interest in not having their 
purchases tracked by the federal government and an expectation that the government 
should not demand any more personal financial data than is necessary to advance its 
legitimate regulatory purposes. 


® Government AccouNTABtuTY OmcE, Consumer FiNANa*i, Proiktion Bureau: Some Privacy 
AND Security Procedures for Data Couechons shcajid Conitoue Being Enhanced (2014). 

® See Letter of Professor Thomas Stratmann to Congressman SeoU Garreu (fan. 23. 2014) ai’ailable m 

hllp/'mereatusorg4iles^default/files'StiatroannCFPBStatisticMethods.pdf 

" See Richard Pollock, Feikral Consumer Bmeu Data-Miimg Humlreek of Millions of Consnmr Credit 

CardAceoimts, Mortgages. Washington Examiner (Jan 29, 2014) availMe in 

http :/:'www. washjngIonexaminer.com/coRsumer-buieau-dala-mining-hundreds-of-millions-of-consumer- 

credit-card-accounls-mottgages/anicle2543039. 

^ Yves-Alexandre de Montjoye, Laura Radaelli, Vivek Kumar Singh, and Alex ‘‘Sandy" Pentland. Umgtie 
in Ihe Shopping .Mall: On Ihe Reidenlifiability of Credit CardMetadata. 347 SCIENCE No. 622 1 536-39 
(Jan 30, 2015) 

See Goranmem Aaountability Office, Consumer Financial Protection Bureau: Some Frfeacp and 
Security Procedures for Data Collectioiis Should Continue Being Enhanced (Sept. 201 4); Board of 
Governors of the Federal Reserve System, Consumer Financial Protection Bureau, Office of Inspcaor 
General. Security Control Review cf the CFPB 's Cloud Computing-Based General Support System. 2014- 
rr-C4IIO (Washn^ton. DC.: July 17, 2014), 
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Kemakin; the Auto Finance Market Tlirou;li Regulator) Orerreach 
A particularly striking example of the CFPB’s tendency toward jurisdictional overreach 
and law less behavior is its efforis to remake the auto (inance market by indira'tly 
regulating loans made by auto dealers. Fair lending laws that prohibit discrimination in 
making loans apply to auto dealers. It is clear, however, that Dodd-Frank prohibits the 
CFPB from exercising jurisdiction over loans made by auto dealers, leaving that 
responsibility by implication to other federal agencies such as the Federal Trade 
Commission and DOJ.®* 

Ucking the authority to reach the auto dealers, tire CFPB came up w ith a creative 
solution— it decided to hold the ftnancial institutions (the indirect lenders) responsible for 
any alleged discriminatory lending patterns by the auto dealers themselves. Under the 
CFPB’s new regime, indirect lenders bear this responsibility even though they have no 
interaction with the bomower, inforaiation about llie borrower’s race, or any reason to 
believe that the dealers is engaged in discriminatory lending patterns. Moreover, tlie 
indirect lenders would be held responsible according to the theory of “disparate impact” 
making tlic indirect lenders responsible for any statistical anomalies that seemed to exist 
regardless of the lack of any evidence of intentional discrimination. 

A prime illustration of the CFPB’s regidatory approach was its decision to target Ally 
Financial for its first higli-profile settlement for alleged discrimination in auto dealer 
markups.^ .According to internal documents examined by the House Financial Services 
Committee, the CFPB identified Ally as its first target not because .Ally had acted in a 
particularly improper fashion, but because Ally was particularly vulnerable to being 
strong-armed into a settlement. Tliis was for three reasons. First, as a result of tlie 
continued legacy of the auto bailouts, the federal government still held a TT.S'lu stake in 
Ally at that time (and still held 63.4% at the time the case was actually settled). Second. 
Ally had an application pending in front of the Federal Reserve to become a financial 
bolding company, approval of which was necessary to continue its insurance and used- 
car remarketing operations. TItird. tlie FDIC was conducting a Community Reinvestment 
Act review of .Ally and settlement of the CFPB investigation was a precondition to 
receive a satisfactory CR.A rating w hich in turn was necessary for approval of Ally’s 
status change to become a financial holding company. Notably, the CFPB’s Director is 
one of five members of the FDlC's board of directors.” Faced with these obstacles. .Ally 
eventually capitulated and finally paid $98 million for restitution and civil penalties. 

More than one observer has analogized the CFPB's bdiavior in the matter to a 
“shakedow n” or “extortion” racket. 

On the other hand, because the CFPB never identified particular victims of discrimination 
but relied on statistical aggregates, it had no way of identilying the race of the supposed 


’> Dodd-Frank Wall Street Reform and Consumer Protection Act § 1029(a), Pub.L 1 1 1-3)3. H R. 4173 
( 2010 ) 

** Report of Republican Staff of the Committee on Financal Services. US. House of RepresentaUves, 
at Any Bmaucracy: CFPB Junk Setena and ImkKclAuto Unikng (Nov. 24 20) $). 

” See Ronald L Rubm. The Rogue Re^lotoe. THE WEEKLY StatmaRD (Feb, 15. 2016). 
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viclims or to identify those to whom restitution should be paid. Instead, the CFPB relied 
on a statistical technique known as Bayesian Improved Surname Geocoding, which has 
been demonstrated to be statistically invalid for these purposes.^ Indeed, according to 
documents secured by the House of Representatives Financial Services Committee, tlie 
CFPB itself was aware of the flaws in the methodology and the CFPB's proposed use, yet 
nevertheless persevered, using it as a basis to establish liability. The result has been to 
issue “restitution" checks to many people who have provided no evidence that they were 
tlie subject of racial discrimination—iiK'luding at least one identified beneficiary who is 
not even a minority.” .‘Vlly's former CEO Michael Carpenter estimates that up to 20‘?« of 
the checks being sent out by the government as a result of the settlement are being sent to 
non-minorities and Ally itself has decided to randomly cut refund checks to some of its 
customers outside of the settlement as a preemptive strike to try to avoid future risk of 
liability.*'’ .And while the settlement has delivered millions of dollars of “recourse” to 
consumers who may have suffered no liarm. even possibly including many non- 
minorities. according to a report in the IVall Street Journal, by narrowing the range over 
which dealers and consumers can bargain, the overall effect of the CFPB’s micro- 
managing of the auto finance market has resulted in higher interest rates on car loans for 
consumers.*' 

Notably, the CFPB's attack on indirect auto lenders was issued tlirough a five page 
“Guidance" document that provided no information about the basis for the CFPB's claim 
of widespread discrimination or, originally, any methodology for determining liability, no 
opportunity for public comment or other due process protections, and no assessment of 


’* See Arthur P. Baines and Marsha J. Courchane, Fair Lending: Implications the Indirect Auto Finance 

Starket, Amencan Financial Services Association (November 19, 2014), available in 

http Avww crai com silesdef3uhriles'iHiblic3tion.sTair-l.endina-lmDlicalions-for-lhe-lndaecl-.Aulo- 

Financc-Markcl.pdf 

” See Do TwHatfViclimsbLalce a Whole Case?, WaixSt. J. (Apr. 13, 2015), available in 
http://www.wsj.com/ai1icles'do-lwo-hair-victuns-make-a-whole-case-l428966741. 

“ Paul Sperry, Bank CEO Reveals How Obama Acbnlnistrahon Shook Him Dosm, NY POST (Feb. 21 . 
2016). According to a second report by the House Financial Services Committee, the CFPB never even 
examined many of these relevant factors. See Report Prepared by Republican Staff of iue 
COMM mEE ON FINANOAL SERVKIS, US. HOUSE OF REPRESENTATIVES. HON JEB HENSARUNO, 
Chairman. Unsafe at Any Bureaucracy. Part H; Hotv ihe Bureau of Consumer Finanoal 
Protection Removed And-Fraud Safeguards to Acmieve PoimcAL Goals at 8 (Jan. 20. 2016) 

(“The fact that a particular consumer paid more or less than average says nothing about whether that 
consumer was treated unfairly. Only by comparing that consumer to other similarly situated consumers - 
those with a similar creditwoilhiness, financing a similar amount at the same dealer at arouid the same 
time. etc. > can the Bureau draw a meaningful conclusion about whether a particular consumer was 
'overchaiged.') 

See Annamana Andnoits & Gautham N^esh. Crackdoun on Raaal Bias Could Boost Drivers ’ Costs 
for Auto Loans. Wau St. J. (Aug. 31 , 201 5), hltptfwwwwsi.com'articles'crackdown-on-racial-bias-coukl- 
hoostAlrn'ers-cosLs-for-atio-loar^l44l038864 The CFPB ignores other important elements of the inquiry 
especially IhaL unlike many other credit transactions, a car loan from an auto dealer is not a stand-alone 
transaction but is linked to the purchase of a car. For example, auto dealers offer promotional friiancing 
deals on paiticular car models in order to move inventory (rather than cutting the sticker price), which can 
result in spurious imphcatiom of differential pnetng overall. 
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Ihe impact on consumers.^ According to Ally's Carpenter, the CFPB Iried to hide ’ the 
methodology it used to determine that discrimination had occurred and when .Ally fmally 
obtained the underlying data and analysis, it concluded that "non-discriminatory factors,” 
such as "credit difl'erences. vehicle type purchased, trade-ins. and down payments" 
accounted for "virtually all of the disparities in the loan data.”^ 

This practice of regulating consumer credit through infomtal means such as regulatory 
guidance, letters, and other informal means of what the Competitive Enterprise Institute's 
Wayne Crew s has dubbed "regulatory dark matter.”** seems to have become 
commonplace with respect to the making of consumer credit policy. A similar example is 
a recent letter from CFPB Director Richard Cordray that reportedly “asks" the nation’s 
25 largest banks to “voluntarily" make low cost, no overdraft accounts available to 
consumers, presumably at a loss to the bank and subsidized by other bank customers.*’ 
The request of course, has no legal significance, yet the decision by the CFPB to make 
Ihe request in public is clearly intended to nudge certain banks tow ard taking this step. 
Indeed, most banks have interpreted this “request" as functionally equisalent to a 
regulatory mandate. Common sense and compliance with Ihe principles of the rule of law 
suggest that an agency action that could impose millions of dollars of costs on certain 
banks w ithin the industry should be undertaken with proper procedural regularities, not 
through a “letter” from the CFPB Director to Ihe targeted banks. This tendency to make 
consumer protection policy through such “regulatory dark matter" processes should be 
scrutinized closely and the use of abusive tools that circumvent proper regulatory 
processes should be stopped. 

Arbitration 

The CFPB's latest regulatory target is to effectively prohibit consumers and retail 
financial serv ices providers from conttacting voluntarily to agree to have any disputes 
that arise from being subjected to arbitration instead of retaining Ihe right to engage in 
class action litigation.** In so doing, Ihe CFPB would be rejecting decades of federal 
policy that supports the use of arbitration and other forms of alternative dispute resolution 
processes as opposed to litigation as less-expensive, faster, less contentious, and less 
taxing on the public court system.*’ Before undertaking such an aggressive rejection of 
longstanding federal policy, one would expect the CFPB to have an especially sound 


“ Consumer Financial Protection Bweau, InJirectAtiio Lending and Compbance with du Equal Credit 
Opportunity Act, CFPB BuUetm 2013-02 (March2l, 2013), aeadcdtle in 
hup '.flies consumerfinancegov.’fC01303^cfpb_inanb_ -Auto-Finance-Bulletin pdf 
® Sperry, supra note 60. 

“ See Cvnx WAYte OtEWS. jR., MAfPINO WaSHTNOTON'S LaWIESSNESS 2016: a RtEUMNARY 
Investohy of ‘REOULATOiiY Dark klATtEii," Competitive Eiaeti»ise Insnture Issue Analysis 201 5 No. 6 
(Dec 2015). 

" See Yuka Hayashi CFPB Asks BaiAs to Make law ACost Accounts Avmldbk to Consumers, WSJ.COM 
(Feb. 3, 2016) 

“ See Joe .Adler, CFPB Plan would all butBanAiiitmtun Clauses, AM Ba.'KEK (Oct 7, 2015) CH may 
not be an oUnght ban cn arbrUabon clauses, bta the Consumer Financial Protection Bureau's impending 
proposal to enable more class action lawsuits comes dose.T 
^ See, e.g.,ATAT Mobility v. Concepcion, 563 U.S. 321 (201 Ij 
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basis for its action. Yet the CFPB's proposal is based almost completely on a single 
report, one that is plagued by junk social science and flawed methodology.® 

In fact, many of the findings in the CFPB’s Report actually undermine the agency's 
conclusion that arbitration is unfair to consumers.® First, contrary to the claims of many 
critics of arbitration, the report finds that consumers generally have great choice in 
whether to enter into a contract that contains an agreement to arbitrate. For example— 
according to the CFPB 's own findings— many financial services providers do not include 
arbitration clauses in their contracts. For example, only S'! o of banks include arbitration 
providions in their checking account contracts and only 16% of credit card issuers do the 
same. In other words, if a consumer prefers a checking account or credit card agreement 
that does not have an arbiuation clause, he or she can choose among hundreds or 
thousands of providers. .>Vlthough arbitration clauses are more common in contracts in 
other industries (such as prepaid cards and payday loans) the variety among issuers and 
industries suggests that choice is plentiful and consumers are not required to enter into 
such contracts on a "take it or leave h" basis. 

The CFPB further finds, however, that very few consumers know whether they have an 
arbitration clause in their contracts w ith financial services providers and do not generally 
shop for providers based on the ability to enter a class action suit if things go wrong 
.According to the CFPB, this failure to shop suggests a market failure — that consumers 
are unaware that they are waiving their right to sue in the event that they have a 
disagreement w ith their provider. 

A more plausible explanation readily presents itself: Consumers recognize that although 
class action lawsuits benefit the lawyers that bring them, those lawsuits rarely provide 
much benefit to consumers beyond their other options of redress that remains available, 
including arbitration. It is important to recognize that consumer arbitration is not 
completely unregulated: courts rigorously scrutinize arbitration processes to ensure that 
they are fair and efficacious for consumers. Moreov er, as the CFPB Report demonstrates, 
almost 2/3 of consumers are re|n^esented by counsel in arbitration proceedings, a figure 
that exceeds Wo for disputes involving student and payday loans. Most arbiUation 
disputes are resolved in less than 5 months— far faster than litigation— and 57% end in a 
settlement and 6% in an award in the consumer's favor, comparable to dSlo and 6% in 
individual litigation. Indeed, research by othe scholars finds that consumers generally win 
more frequently in arbitration of some types of disputes than in litigation, in part because 
of the cosumer-friendly features of arbitration, such as reduced expense and 
complexity.™ Moreover, the development of arbitration proceedings by Skype and 
telephone makes such proceedings even faster and less expensive. Indeed, only 1% of 
consumers in the CFPB’s study even said that they would consider suing if they had a 


“ Consumer Fm/ujcul Protection Bureau (CFPBX Arb]tration Study: Reportto Congress 2015 
(March 2015). 

* The followir® discussion relies on Jason Scon Johnson i Todd ZYWiciti, The Consumer Finanoal 
PROTE cnoN Bureau's Arbitration Study: A Summary and CRrnquE (Mercatus Working Paper, Aug 
2015) 

* CIvistopher R Drahozal £ Samantha Zyonlz. Credlor Clams in Aiiilralian and in Court. 7 Hastings 
Bus U . 77(2011). 
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dispule with their financial services provider. Consumers don't value the tight to join 
class action lawsuits against their financial senices provider because tliey recognize that 
while class aciton litigation benefits the lawyeis that bring the cases they rarely prov ide 
much in redress to consumers compared to the alternative measures available to resolve 
their disputes. 

More important, the CFPB ignored the most common method by which consumers 
resolve disputes— through an internal complaint and dispute resolution process. Indeed, 
most consumers in the CFPB's sun'ey said that if they were dissatisfied, they would 
simply cancel their credit card or bank account and walk across the street to another 
provider, .•knd banks, like otlter businesses, take this threat seriously.’' data provided to 
Professor Jason Johnston and me by a mid-size bank in Texas. 68% of complaints about 
bank fees and the like were resolved in the customer's favor with a refund and the 
average size of the refund was $58. compared to an average recovery of $32 in the 
average class action recovery in the CFPB’s Report. In short most consumers seem to 
implicity recognize that the availability of powerful competitive market checks backed up 
by the potential to arbitrate if necessary, are much more potent methods of redress titan a 
class action suit with its accompanying delay and expense. 

Yet the CFPB contends tliat arbitration is an inelTcctive tool for consumers, pointing to 
the relatively small number of small-dollar arbitration cases it found in its database of 
cases. Yet even if accurate, the finding of a relatively small number of small-dollar 
arbitration cases does not necessarily imply the conclusion that arbitration is an 
ineffective tool for consumers. This is for several reasons. 

First, as noted, a large number of consumer disputes are resolved through internal 
complaint-resolution processes and without resorting to litigation or arbitration. Indeed, 
according to the data that Johnston and 1 reviewed, that one mid-sized bank alone 
provided over $2 million in refunds to consumeis last year. Across the banking system as 
a whole, consumeis likley receive hundreds of millions of dollars or even billions in 
voluntary refunds every year, w ithotit ever resorting to litigation or arbitration or even 
threatening to do so. Yet in the CFPB's upside-down worldview, arbitration could be 
thought to be effective only if banks refused to issue refunds and forced consumers to 
arbitrate to get redress, rhus, the absence of small-dollar arbitration proceedings might 
simply reflect the effectivenss of infomtal complaint resolution processes rather than a 
failure of the efficacy of arbitration. Moreover, as noted above, the average refund given 
in response to a complaint was substantially higher than the average redress provided to 
consumers through class action lawsuits. Before banning arbitration clauses on the basis 
that arbitration is ineffective for consumers, the CFPB must first consider alternative 
explanations for the apparently small number of small-dollar arbitrations - such as the 
use of internal dispute resolutions processes. 


^ The logic is straightforward: It is estimated that it costs as much as several hundred dollars for banks to 
acquue one new account. Given that reality, few banb are going to alienate good customeis over a S3 
ATM fee or $29 overdraft fee, even if the fee was assessed appropriately 
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Bui the failure to account for internal complaint resolution processes is just one of the 
methodological flaws in the CFPB's analysis on this point. For example, available data 
(although spotty) suggests that small-dollar aribtrations are quite common in other 
industries, such as cellphone contracts, w hich suggests that their absence in financial 
services may be attributable to reasons other than the lack of cost-effective arbitration 
processes. Finally, the CFPB fails to recognize that allliough small-dollar arbitration 
cases are infreqent for financial service providers, there are also very few small-dollar 
bligation cases as well. Yet this finding may have little to do with tlie cost-effectiveness 
of the processes -instead, it may reflect that many consumer financial protection statutes 
provide for minimum “statutory damages” for a violation of the statute, regardless of the 
actual harm to consumers. Thus, for example, many statutes provide for a minimum of 
SI.OOO or SI.500 per violation, regardless of consumer harm. As a result, consumers tend 
to bring actions for the minimum statutory damage amount, which results in n apparent 
absence of small-dollar arbitrations. 

The CFPB Report also grossly overstates tlic apparent benefits to consumers from class 
action litigation. The CFPB finds that in its study of class action cases, the average claim 
rate was 21% and that lawyers fees represented only 211i)of the total recoveiy to 
consumers. 

Yet the CFPB's methodology was highly flawed— it lumped all class action cases 
together and came up with an overall average for the entire data base based on the total 
average recovery for consumers and total average attorneys' fee.” In particular, just 6 
class action cases in the CFPB's database accounted for 83% of the cash payouts to 
consumers from 241 total settlements. Yet by lumping these 6 very large settlemenls with 
235 other smaller settlements, the CFPB obscured the reality of the typical class action 
case that produces minimal benefit for consumers and an outsized benefit for lawyers. 

For example, in large class actions where the recovery was over SI 00 million, lawyers’ 
fees accounted for only 9% of the costs on average. Yet for cases of less than SI 00.000 in 
consumer recoveries, attorneys’ fees were 57to of the recoveries on average. 

Finally , it is important to put to rest one final claim about tlie superiority of class action 
cases over arbitration— the claim that somehow access to class action cases furthers the 
cause of “justice” by ensuring tha consumers get their “day in court.” Yet in the period 
covered by the CFPB's Report nol a single class action case went to court. Whatever is 
happening with class action cases involving consumer financial products, the idea that 
consumers are being provided with a “day in court” is little more than a myth. 

fhere is still one final point I would like to make about the CFPB's arbitration study that 
represents a larger problem; Tlie repeated practice of the CFPB of issuing studies that 
make dubious factual claims and use questionable methodological techniques. wTiile 


^ In additioa the CFPB arbitrarily excluded some cases that seemingly should have been included, such as 
a senes of cases involving violauons of the Electronic Funds Transfer .Acl for Ibe failure to display physical 
signs on ATMs, cases where die harm so non-exislent dial Congress eventually amended die law to 
eliminate the requirement 
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refusing to make tlie underhing data available to independent researchers for anaivsis.” 
This lack of transparency is particularly ironic for an agency that persists in descrihing 
itself as a “data-driven agency” that basis its policies on sound social science. 

Payday l.endin;, .Small latans, and Financial Inclusion 
Sometime this spring die CFPB is e.vpected to release its proposed rule on payday loans 
and other small loan products. The CFPB has indicated that the rule would impose 
“abilhy-to-pay" requirements on providers of small loans, such as payday loans, auto title 
loans, and certain installment loans. .*\n analysis by economists at Charles River 
.Associates estimates that approximately 80*4 of payday lenders in .America w ill be driven 
out of business if the rule goes into effect.’* 

Yet there is little reason to believe that the already-dillicult plight of those who rely on 
short-term loan products will be made belter off by banning access to these products. 
Surveys of payday loan customers, for example, routinely find that a majority of payday 
loitn customers rely on payday loans to pay for food, rent and other necessities.’’ 
Choking off access to payday loans, auto title loans, and other similar products w ithout 
ensuring the availability of reasonable ahematives could impose substantial hann on 
many consumers, resulting in bounced checks, eviction, termination of utilities, or even 
reliance on illegal loan sharks.’* 

Even more impoitant concentrating on consumer use of payday loans and other small 
loan products focuses on the symptoms without addressing the underlying disease of 
financial exclusion. As noted at the outset, the tragedy of the Dodd-Frank era has been 
the systematic reduction of access to mainstream financial services such as credit cards 
and bank accounts for millions of consumers. Consumers suffering from regulatory - 
induced exclusion from mainstream financial services increasingly have turned to 
alternative products such as payday loans, overdraft protection, as a financial life raft. Vet 
along comes the CFPB threatening to shoot holes in the life raft to which they have tried 
to cling for support. 

fhe CFPB has also announced plans to dramatically reduce access to overdraft proection 
for many consumers who use the service frequently, such as by limfting their total 
number of overdrafts per year. Again, this is a regulatory policy that could prove 
extremely harmful for consumers who rely on overdraft protection to make important 


^ See G- Michael Flores and Todd J. Zywicki, Commnlaty on CFFB Report: Data Foint: Checking 
Account Overdraft (Sept 22, 2014), arailtdtle in 

hap , nanetsssntconi/sol2/naoers cfm”ahstfact id=24997t6 (noting that CFPB Data Report on overdraft 
prorecuon made available only median values and failed to disclose many other descriptive features, such 
as mean values, standard deviations, and the like). 

Arthur Baines, Marsha Courdiane. and Sreli Slotanovici, Economic Impact on Small Lenders of the 
Payday Lending Rules under Consideration by the CFPB Prepared for. Community Financial Services 
.Associaoon of America (Charles River .Asscciales, May 1 2, 2015). 

” See drscussicn m Clarke & Zywicki. st^ra note 1 3. 

^ See US. Senate. Committee on Government Operations. Subcommittee on Legal and Monetary Affairs. 
Federal Effort Against Organized Crane: Report of Agency Operatioiis (June 1968) (reporting that illegal 
loan-sharkii^ operations were the second-largest revenue source of the mafia at that time) 
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pavtnents. Michael Floies aiid I analyzed the MCC codes for point-of-sale debit card 
usage for one bank's overdraft usage and found that a majority of purchases that triggered 
overdraft usage were for products that were arguably necessities, such as groceries, 
gasoline, insurance, utilities, and llnancial sen ices. Moreover, research indicates that 
those w ho use overdraft protection tend to have poor credit and a lack of access to 
alternative credit options, such as credit cards or bank lines of credit. In fact, many of 
those w ho rely on overdraft protection most heavily report that if they w ere to lose access 
they would be forced to turn to payday lending as a substitute.™ At the same time, when 
combined with the Durbin /Vmendment's price controls on intercliange fees, restricting 
access to overdraft protection has exacerbated the loss of access to free checking 
especially for low er-income .Americans lliat cannot bear the higher costs of bank 
accounts. 

This onslaught of regulation is driving a growth in financial e.xclusioa especially for low- 
income and younger consumers. For example, as a result of the Durbin .Amendment and 
other regulations. Bank of .America's CEO stated that the bank would focus on the top 20 
per cent of its most profitable customers and get rid of the unprofitable ones.® J.P. 
Morgan Chase estimated that new regulations on overdraft programs and price controls 
on debit card interchange fees made unprofitable 70 per cent of customers with less than 
SIOO.OOO in deposits, which lequired the bank to raise fees, reduce costs and services, or 
shed unprofitable customers.^' One industry analyst estimated that approximately Wb of 
bank customers w ould become unprofitable as a result of various regulations, including 
most of those with incomes under Sd0,000 per year.“ Thus, the effect of these various 
regulations has been highly regressive, an ironic consequence of reforms that supposedly 
were intended to benefit consumers. 

A better strategy for financial inclusion would be to start by e.xamining the causes of 
financial exclusion and eliminating tlie regulatory barriers that prevent banks and other 
financial serv ice providers from treating low-income and non-traditional consumers as 
valuable customers and innovating new products to meet their needs. For example, 
although aimed at traditional debit cards, the Durbin .Amendment also extends its price 


” See Flores & Zywicki. supra note 73. 

’ For a review of various new regulations on overdraft protection in the United Stales, see Todd J. 
Zywicki, The Economics andReguhtton of Bank Over^qfi Protection, 68 Wash. & LEE L. Rev. 1141, 
1155-62(2012). 

^ See Clarke & Zywicki. supra note 1 3. 

"See Claes BelL Pnpaid Debit: Oasis for Unbanked?, BAtOUtATE (Jan 1 1, 2012), 
hia '/WWW totole ccTO fiiBtiaitthiinlaMAeeiiud-deril-^^ 

“See Dan Fitzpauick&DavidEnricb Big Beni: B’eiglisFeeReHwtp.WALLST J,(Mar. 1.2012), 
hro.'<nlmwsicontmcleSB10Mll2J05JO-0204V-|404VT72vr4J2.v-34"180hlnil . 

“ See Theodore lacobuao, Irmovatiw Strategies for Dealing with :Vo-Longer-Prqfitable Customers, 
MaSIERC.ARD AOVlSOftS U.S Insights (2010X available at him ./inigghu nwnercarftcom'nfwtion. 
oaiieiVumiwalive-slialeaes-fa-dealina-wiih-iio-loiiBci-DioSlaMe-consiimmiK./ Althoi^ lacobuzio's esumate 
of a 50% drop in debit card revenues as a result of the Durbin Amendment appears to be laigely accurate, 
overdraft revenues have not dropped by 30%. Front a high of $37 billion at 2009. overdraft revenue fell to 
under $32 billion in 201 1 bth rose m 2012. See Kevin Wack, Overdraft Revenue Makes First Clithb in 
Three Tears: Report, AM BANKER (Mat. 18, 2013), available at 

him /wwwvnioebscanPotlaUOixIf.AiliclesAl MoebsAniencan'’.20Biinker3 18 l30verdialft.20Re'enue*>20Ma 

kes%2(IFirsn.20amite.20m%20Thtw‘l20Yais Reponodf 
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controls to prepaid cards that offer consumers more than a rudimentar)' degree of 
seraices.*’ In so doing, the presence of the Durbin .Amendment presents one of the 
leading obstacles to tlie development of a low-cost, highly-functional mobile banking 
platfomi that could provide not only essential financial serv ices for millions of low- 
income and young consumers, hut also their first step toward full financial inclusion. 

C'on.sunicr Complaint Database 

.Another problematic activity of the CFPB is its decision to post “consumer narratives” on 
its webpage as part of a consumer complaint database. The collection of consumer 
complaints can provide a crucially important role in promoting consumer protection 
regulatory and enforcement policy by providing early-warning signals of emerging 
problems in various regions of the country or products and practices. Collecting 
complaints and analy7ing them in a statistically-rigorous fashion in the aggregate thus is 
an important clement of a responsive and aggressive consumer protection policy. 

On the other hand, it is hard to see how tlie CFPB's practice of pennitting consumers to 
post isolated, unverified complaints on the agency’s website furthers any coherent 
consumer protection purpose, bidecd, the CFPB's complaint database appears to be little 
more titan a government-sponsored version of Yelp, where disgruntled consumer can 
vent their anecdotal complaints about providers of financial services. There is no doubL 
of course, that consumers often have legitimate complaints with providers of financial 
services, just as with any other businesses. But it is doubtful that providing a forum for 
anecdotal, unverified complaints as opposed to collecting and analysing complaints by 
the agency— furthers any coherent regulatory purpose. 

Conclusion 

it is disappointing that Dodd-Frank squandered the historic opportunity presented by the 
financial crisis to create a modem and coherent consumer protection regime-one that 
would not only protect consumers from sharp practices but promote competition, 
mnovation, and consumer choice. Even worse, Dodd-Frank imposed a regime that instead 
has led to higher prices, less innovation, and less choice in consumer credit products, 
while doing little to improve consumer protection. By taking away preferred choices for 
consumers, such as mortgages, bank accounts, and credit cards. Dodd- Frank and other 
laws have increased consumer dependence on less preferred products like payday loans, 
pawn shops, and check cashers. Most tragic of all, low-income and younger consumers— 
who already had the fewest choices— are those who have suffered the most from Dodd- 
Frank’s regulatory onslaught. 

Thank you. 


“ Todd J. Zywicld. The Economa mdReguIahon o/.Venrodr Branded Prepaid Cards. 65 Fu. L. Rev. 
1477(2013) 

** See “Consumer Complainls with Consumer Complainl Narratives,” available m 

tfflpsr'/dataconsuaieifmancegov/dalaset'Consuraer-Ccniplaints-with-Consiimet-Complauil-Naitatteyy- 
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RESPONSES TO WRITTEN QUESTIONS OF CHAIRMAN SHELBY 
FROM LEONARD CHANIN 

Q.l. On April 7th, CFPB Director Richard Cordray testified before 
the Committee and was questioned by numerous Members on the 
Bureau’s approach to indirect auto lending. Director Cordray stat- 
ed: 

[w]e join our fellow agencies and the Justice Department in believing dis- 
parate impact is the law of the land. That was then challenged up to the 
Supreme Court, and the Supreme Court reaffirmed that that’s the law of 
the land. And to me that’s pretty conclusive on this subject. 

However, the Supreme Court decision in Texas Department of 
Housing and Community Affairs v. Inclusive Communities applied 
specifically to the use of disparate impact under the Fair Housing 
Act, and referenced features unique to that statute, while the 
CFPB has invoked disparate impact under the Equal Credit Oppor- 
tunity Act as authority for its approach to indirect auto lending. 
Has the Supreme Court ruled on the application of disparate im- 
pact theory to the Equal Credit Opportunity Act? 

A.l. The “Official Interpretations” of the CEPB’s Regulation B 
(which implements the Equal Credit Opportunity Act (ECOA)) 
state that the disparate impact doctrine applies under the ECOA 
and Regulation B. However, the U.S. Supreme Court has not 
issued a decision evaluating whether disparate impact is a valid 
basis for asserting discrimination under the ECOA and imple- 
menting Regulation B. The Supreme Court’s recent decision evalu- 
ating disparate impact under the Eair Housing Act and the Depart- 
ment of Housing and Urban Development’s implementing regula- 
tion does not deal with the question of whether disparate impact 
is “valid” under the ECOA and implementing Regulation B. 

Q.2. During the hearing, you were questioned about the actions the 
Eederal Reserve took to evaluate and address subprime mortgages 
before the crisis. Please explain what specific rulemakings and 
other actions regarding subprime mortgages you were involved in 
before the crisis while you served at the Division of Consumer and 
Community Affairs at the Eederal Reserve. 

A.2. I served in the Division of Consumer and Community Affairs 
at the Eederal Reserve from 2005 to 2011. The Eederal Reserve 
took several actions, including adopting rules, to address subprime 
mortgage issues prior to the financial crisis. 

In 2005, the Eederal Reserve, along with the other Eederal bank- 
ing agencies, proposed guidance to address nontraditional mortgage 
loans and to address “risk layering” issues. Einal guidance was 
issued in 2006, and addressed layering risks of nontraditional 
mortgages to subprime borrowers. In 2006, the Eederal Reserve 
held four hearings in four cities to obtain information from con- 
sumer advocates, community development groups, researchers, 

( 93 ) 
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mortgage lenders, and others about nontraditional mortgage prod- 
ucts and the effects on consumers of State predatory lending laws. 

In addition, in the fall of 2005, as well as on three occasions in 
2006, the Federal Reserve gathered information from its Consumer 
Advisory Council meetings dealing with subprime mortgages and 
nontraditional mortgage products. 

In March 2007, the Federal Reserve, along with the other Fed- 
eral banking agencies, proposed guidance addressing heightened 
risks to consumers for certain adjustable rate mortgage loans. 
Final guidance issued in 2007 set out standards institutions should 
follow to ensure borrowers in the subprime market obtain loans 
they can afford to repay. 

In June 2007, the Federal Reserve held an additional hearing to 
explore how the Federal Reserve could use its authority to prevent 
abusive practices in the subprime market while at the same time 
preserving responsible subprime lending. In January 2008, the 
Federal Reserve proposed a rule that would protect consumers 
against unfairness and deception, while preserving responsible and 
sustainable home ownership. In July 2008, the Federal Reserve ap- 
proved a final rule addressing these matters. 

Q.3. Before the creation of the CFPB, the prudential banking regu- 
lators collected consumer complaints on a regular basis. How did 
that process differ from the CFPB’s current process for collecting 
and publishing consumer complaints? 

A.3. Historically and currently, consumers can submit complaints 
to the Federal Reserve about various practices. The Federal Re- 
serve investigates complaints against State member banks (and 
certain other entities) and forwards complaints against other banks 
and businesses to the appropriate enforcement agency. In its an- 
nual report, the Federal Reserve provides detailed statistical infor- 
mation about the complaints it receives. For example, the report 
lists the number of complaints received, including the number re- 
ferred to other Federal/State agencies. However, the report and 
other information made available by the Federal Reserve do not 
provide information about specific banks or specific consumer com- 
plaints. 

The annual report also lists the number of complaints received 
against State member banks (and certain other entities) based on 
the specific law/rule the consumer alleged the bank violated. For 
example, in 2014, 25 complaints alleged that State member banks 
violated Regulation B, which implements the Equal Credit Oppor- 
tunity Act. 

Importantly, the Federal Reserve investigates complaints it re- 
ceives against State member banks (and certain other entities). 
The vast majority of investigated complaints reveal that institu- 
tions “correctly handled” the matter. For example, of complaints 
received in 2014 against State member banks (and certain other 
entities), the Federal Reserve found that 86 percent were “correctly 
handled” by institutions. Of the remaining 14 percent, 4 percent 
were deemed violations of law, 4 percent were errors (corrected by 
the bank), and the remaining 6 percent were withdrawn, or in- 
volved litigation or other matters. The Federal Reserve does not 
publish information on individual complaints or information about 
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specific State member banks. While it is unclear why such individ- 
ualized data is not published, it may be that because the over- 
whelming majority of complaints were deemed “correctly handled” 
by the Federal Reserve, it could be viewed as misleading to publish 
data about complaints and the names of specific institutions sug- 
gesting either violations of laws or other problems. 

In the CFPB’s Consumer Response Report published in 2015 (for 
2014 complaints), the CFPB provides results of consumer com- 
plaints. Of the complaints addressed to companies within the 
CFPB’s authority, 70 percent of the companies closed the complaint 
with an “explanation” (without providing monetary or nonmonetary 
relief to the consumer). For 84 percent of those complaints, con- 
sumers were given the option to provide feedback to the company’s 
response. For those complaints, 66 percent of consumers did not 
dispute the response by the company, while 19 percent did dispute 
the company’s response (with 15 percent pending). Thus, the over- 
whelming majority of consumers did not dispute the company’s 
findings for complaints, which were closed without providing any 
monetary or nonmonetary relief to the consumer. 


RESPONSE TO WRITTEN QUESTION OF CHAIRMAN SHELBY 
FROM DAVID HIRSCHMANN 

Q.l. Several commenters have expressed concerns that upcoming 
CFPB rules on pre-dispute arbitration clauses may prohibit such 
clauses or make it impractical to include such clauses in consumer 
contracts. In your opinion, what would be the cost to consumers if 
such clauses were prohibited or made impractical? 

A.l. The bottom line is that consumers will be harmed if arbitra- 
tion ceases to be an available dispute resolution forum for them. 
Let me explain in more detail. Arbitration is a dispute resolution 
process that is faster, less expensive, more user-friendly, and alto- 
gether more efficient than in-court litigation. Consumers are more 
easily made whole in arbitration-certainly much more so than they 
are in class actions. Particularly in the consumer context, con- 
sumers can seek and obtain redress for the many claims for which 
a lawyer is too expensive or that lawyers are unwilling or unable 
to take on. Indeed, one study reported that a claim must be worth 
at least $60,000; in some markets, this threshold may be as high 
as $200,000.1 Plaintiffs who brave the court system find that a 
hearing on their claims is long delayed by overcrowded dockets in 
our underfunded courts. ^ 


1 Elizabeth Hill, Due Process at Low Cost: An Empirical Study of Employment Arbitration 
Under the Auspices of the American Arbitration Association, 18 Ohio St. J. on Disp. Resol. 777, 
783 (2003); Recommendations of the Minnesota Supreme Court Civil Justice Reform Task Force 
10 (Nov. 23, 2011), http:! I www.mnbar.org I sections I outstate-practice I ll-23-ll%20Civil%20 
Justice%-20Reform.pdf 

2 In California, for example, repeated budget cuts have forced 52 courthouses and 202 court- 
rooms to close, prompting the State judiciary to warn that funding for the State’s courts is no 
longer “enough to sustain a healthy [judicial system].” Judicial Council of Cal., InFocus: Judicial 
Branch Budget Crisis, available at http:llwww.courts.ca.govlpartnerslcourtsbudget.htm. Los 
Angeles County, the State’s largest, reported this year that its remaining courts are facing 
“unmanageably high” workloads, which is producing “intolerable delay” in civil cases. Judicial 
Council of Cal., 2015 Budget Snapshot: County of Los Angeles (Feb. 2015), available at 

http:! / www.courts.ca.gov / partners / -documents ! County Budget Snapshot Combined 

_2015.pdf 
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Most injuries that consumers suffer are small and individ- 
ualized-excess charges on a hill, a defective piece of 
merchandise, and the like. These claims are too small to justify 
paying a lawyer to handle the matter; in any event, most con- 
sumers do not have the resources to do so. And because they are 
individualized, they cannot be asserted in class actions. As Justice 
Breyer has recognized — in a decision joined by Justices Stevens, 
Souter, and Ginsburg — “the typical consumer who has only a small 
damages claim (who seeks, say, the value of only a defective refrig- 
erator or television set)” would be left “without any remedy but a 
court remedy, the costs and delays of which could eat up the value 
of an eventual small recovery. 

Arbitration is inexpensive and easy for consumers to use. The 
American Arbitration Association (“AAA”), for example, requires 
the business to bear most arbitration costs; many companies pay 
even the consumer’s share, which the AAA caps at $200."^ The AAA 
offers hearings by telephone, and participants can file documents 
and otherwise communicate with the AAA and arbitrator through 
email. Consumers forced to go to court have to sit through lengthy 
proceedings and postponements — losing pay while seeking justice. 
That does not happen in arbitration. 

And arbitration works. Studies show that consumers and em- 
ployees who use this efficient dispute-resolution system pre- 
vail in arbitration at least as frequently as — and often more 
frequently than — they do in court: 

• A recent study by scholars Christopher Drahozal and 
Samantha Zyontz of claims filed with the AAA found that con- 
sumers win relief 53.3 percent of the time.® By contrast, empir- 
ical studies that have sampled wide ranges of claims have 
similarly reported that plaintiffs win in State and Federal 
court approximately 50 percent of the time.® 

• Drahozal and Zyontz found that “the consumer claimantfs] won 
some relief against the business more than half of the time,” 
and were generally awarded between 42 percent and 73 per- 
cent of the amount they claimed, depending on the size of the 
claim and how average recoveries were calculated (mean or 
median). The authors found little evidence for a purported “re- 
peat player” effect. Consumers prevailed more than half the 
time against repeat and nonrepeat businesses alike; prevailing 
claimants were “awarded on average an almost identical per- 
cent of the amount claimed” (approximately 52 percent). The 
authors concluded that any discrepancy could be explained by 


^ Allied-Bruce Terminix Cos., Inc. v. Dohson, 513 U.S. 265, 281 (1995). Professor Peter Rut- 
ledge has observed that, without access to arbitration, consumers would be “far worse off, for 
they would find it far harder to obtain a lawyer, find the cost of dispute resolution far more 
expensive, wait far longer to obtain relief and may well never see a day in court.” Peter B. Rut- 
ledge, Who Can Be Against Fairness? The Case Against the Arbitration Fairness Act, 9 Cardozo 
J. Conflict Resolution 267, 267 (2008). 

^AAA, Costs of Arbitration, https: 1 1 www.adr.org I aaa I ShoivPDF?doc=ADRSTAGE2026862. 

® Christopher R. Drahozal & Samantha Zyontz, An Empirical Study of AAA Consumer Arbitra- 
tions, 25 Ohio St. J. on Disp. Resol. 843, 896—904 (2010). 

^See, e.g., Theodore Eisenberg et al.. Litigation Outcomes in State and Federal Courts: A Sta- 
tistical Portrait, 19 Seattle U. L. Rev. 433, 437 (1996) (observing that in 1991-92, plaintiffs won 
51 percent of jury trials in State court and 56 percent of jury trials in Federal court, while in 
1979—1993 plaintiffs won 50 percent of jury trials). 
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businesses becoming better at screening cases ahead of time to 
“settle meritorious claims and arbitrate only weaker claims.’”^ 

• A study of 186 claimants who pursued employment arbitration 
in the securities industry concluded that employees who arbi- 
trate were more likely to win their disputes than employees 
who litigate in Federal court. The study found that 46 percent 
of those who arbitrated won, as compared to only 34 percent 
in litigation; the median monetary award in arbitration was 
higher; only 3.8 percent of the litigated cases studied ever 
reached a jury trial; and the arbitrations were resolved 33 per- 
cent faster than in court.® 

• One study of 200 AAA employment awards concluded that low- 
income employees brought 43.5 percent of arbitration claims, 
most of which were low-value enough that the employees 
would not have been able to find an attorney willing to bring 
litigation on their behalf These employees were often able to 
pursue their arbitrations without an attorney, and won at the 
same rate as individuals with representation.® 

• A later study of 261 AAA employment awards from the same 
period found that for higher-income employees, win rates in 
like cases in arbitration and litigation were essentially 
equal, as were median damages. The study attempted to com- 
pare “apples” to “apples” by considering separately cases that 
involved and those that did not involve discrimination claims. 
With respect to discrimination and nondiscrimination claims 
alike, the study found no statistically significant difference in 
the success rates of higher-income employees in arbitration 
and in litigation. For lower-income employees, the study did 
not attempt to draw comparisons between results in arbitra- 
tion and in litigation, because lower-income employees ap- 
peared to lack meaningful access to the courts — and therefore 
could not bring a sufficient volume of court cases to provide a 
baseline for comparison, 

• Another study of arbitration of employment-discrimination 
claims concluded that arbitration is “substantially fair to em- 
ployees, including those employees at the lower end of the in- 
come scale,” with employees enjoying a win rate comparable to 
the win rate for employees proceeding in Federal court. 

• In 2004, the National Workrights Institute compiled all avail- 
able employment arbitration studies, and concluded that em- 
ployees were almost 20 percent more likely to win in arbitra- 
tion than in litigated employment cases. It also concluded that 


'^Drahozal & Zyontz, 25 Ohio St. J. on Disp. Resol. at 898, 912—13. 

® Michael Delikat & Morris M. Kleiner, An Empirical Study of Dispute Resolution Mecha- 
nisms: Where do Plaintiffs Better Vindicate Their Rights'?, 58 Disp. Resol. J. 56, 58 (Nov. 2003 — 
Jan. 2004). 

^ Elizabeth Hill, Due Process at Low Cost: An Empirical Study of Employment Arbitration 
Under the Auspices of the American Arbitration Association, 18 Ohio St. J. on Disp. Resol. 777, 
785-88 (2003) (summarizing results of past studies by Lisa Bingham that lacked empirical evi- 
dence proving the existence of an alleged “repeat player” and “repeat arbitrator” effect). 

Theodore Eisenberg & Elizabeth Hill, Arbitration and Litigation of Employment Claims: 
An Empirical Comparison, 58 Disp. Resol. J. 44, 45, 47—50 (Nov. 2003-Jan. 2004). 

Elizabeth Hill, AAA Employment Arbitration: A Fair Forum at Low Cost, 58 Disp. Resol. 
J. 9, 13 (May/July 2003) (reporting employee win rate in arbitration of 43 percent); see also 
Eisenberg & Hill, 58 Disp. Resol. J. at 48 tbl. 1 (reporting employee win rate in Federal district 
court during the same time period was 36.4 percent). 
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in almost half of employment arbitrations, employees were 
seeking redress for claims too small to support cost-effective 
litigation. Median awards received by plaintiffs were the same 
as in court, although the distorting effect of occasional large 
jury awards resulted in higher average recoveries in litiga- 
tion. 

• Critics of arbitration sometimes point to a now-discredited re- 
port from the advocacy group Public Citizen, as purported 
support for the assertion that arbitration is unfair. That report 
shows the folly of examining outcomes in arbitration without 
comparing them to analogous outcomes in court. 

• Public Citizen examined data about claims brought by credi- 
tors against consumer debtors, and concluded from a high win 
rate for creditors that arbitration is biased. In those cases, 
however, the consumer often does not appear and does not con- 
test the claim, and is therefore liable either because he has de- 
faulted or “because he owes the debt.’’^"^ 

• A more rigorous empirical study showed that “consumers fare 
better” in debt-collection arbitrations than in court: “creditors 
won some relief before the AAA in 77.8 percent of individual 
AAA debt collection arbitrations and either 64.1 percent or 
85.2 percent of the AAA debt collection program arbitrations,” 
depending on how the research parameters were defined. By 
contrast, in contested court cases creditors won relief against 
consumers between 80 percent and 100 percent of the time, de- 
pending on the court. 

As one study published in the Stanford Law Review explained in 
surveying the empirical research, “[wjhat seems clear from the re- 
sults of these studies is that the assertions of many arbitration 
critics were either overstated or simply wrong. There sim- 
ply is no empirical support for the contention that arbitration leads 
to unfair or subpar outcomes when compared with litigation in our 
overcrowded court system. Rather, the overwhelming weight of the 
available evidence establishes reflects that arbitration allows con- 
sumers and employees to obtain redress faster, cheaper, and more 
effectively than they could in court. 

Arbitration also has built-in fairness guarantees. The rules of 
arbitration organizations along with existing law protect 
consumers and employees against unfair procedures and 
biased arbitrators. 

Thus, when courts find arbitration provisions unfair to con- 
sumers or employees under generally applicable principles, they do 
not hesitate to invalidate the agreements. Thus, courts have re- 
peatedly invalidated provisions of arbitration agreements that pur- 
ported to impose: 


National Workrights Institute, Employment Arbitration: What Does the Data Show'? (2004), 
http:! Iworkrights.us. 

^^Public Citizen, The Arbitration Trap, Sept. 2007, http:! ! www.citizen.orgl documents! 
ArbitrationTrap.pdf. 

Sarah Rudolph Cole & Theodore H. Frank, The Current State of Consumer Arbitration, 15 
Disp. Resol. Mag. 30, 31 (Fall 2008). 

Christopher R. Drahozal & Samantha Zyontz, Creditor Claims in Arbitration and in Court, 
7 Hastings Bus. L.J. 77, 91, 97, 111-16 (Winter 2011). 

^^Sherwyn et al., 57 Stan. L. Rev. at 1567 (emphasis added). 
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• excessive costs and fees to the consumer or employee for ac- 
cessing the arbitral forum; 

• limits on damages that can be awarded by an arbitrator when 
such damages would be available to an individual consumer or 
employee in court; 

• requirements that arbitration take place in inconvenient loca- 
tions; 

• biased procedures for selecting the arbitrator;2o 

• unreasonably shortened statutes of limitations;^^ and 


^'^The Supreme Court has held that a party to an arbitration agreement may challenge en- 
forcement of the agreement if the claimant would be required to pay excessive filing fees or arbi- 
trator fees in order to arbitrate a claim. See Green Tree Fin. Corp. — Ala. v. Randolph, 531 U.S. 
79, 90-92 (2000). Since Randolph, courts have aggressively protected consumers and employees 
who show that they would be forced to bear excessive costs to access the arbitral forum. See, 
e.g., Chavarria v. Ralphs Grocery Co., 733 F.3d 916, 923—25 (9th Cir. 2013) (refusing to enforce 
an arbitration agreement that required the employee to pay an unrecoverable portion of the ar- 
bitrator’s fees “regardless of the merits of the claim”); Am. Express Co. v. Italian Colors Rest., 
133 S. Ct. 2304, 2310-11 (2013) (reaffirming that a challenge to an arbitration agreement might 
be successful if “filing and administrative fees attached to arbitration . . . are so high as to 
make access to the forum impracticable” for a plaintiff). Courts also have reached the same con- 
clusion under State unconscionability law. See, e.g., Brunke v. Ohio State Home Servs., Inc., 
2008 WL 4615578 (Ohio Ct. App. Oct. 20, 2008); Liebrand v. Brinker Rest. Corp., 2008 WL 
2445544 (Cal. Ct. App. June 18, 2008); Murphy v. Mid-West Nat’l Life Ins. Co. ofTenn., 78 P.3d 
766 (Idaho 2003). 

^^See, e.g., Venture Cotton Coop. v. Freeman, 395 S.W.3d 272 (Tex. Ct. App. 2013) (limit on 
damages and attorney’s fees under State consumer protection law); Mortg. Elec. Registration 
Sys., Inc. V. Abner, 260 S.W.3d 351, 352, 355 (Ky. Ct. App. 2008) (limited to “actual and direct” 
damages); see also Carll v. Terminix Int’l Co., 793 A.2d 921 (Pa. Super. Ct. 2002) (limit on dam- 
ages for personal injury); Alexander v. Anthony Int% L.P., 341 F.3d 256 (3d Cir. 2003) (limit 
on punitive damages); Woebse v. Health Care & Retirement Corp. of Am., 977 So. 2d 630 (Fla. 
Dist. Ct. App. 2008) (limit on punitive damages); cf. Am. Express Co., 133 S. Ct. at 2310 (ex- 
plaining that Federal law would require invalidating “a provision in an arbitration agreement 
forbidding the assertion of certain [Federal] statutory rights”). 

^^See, e.g., Willis v. Nationwide Debt Settlement Grp., 878 F. Supp. 2d 1208 (D. Or. 2012) 
(travel from Oregon to California); College Park Pentecostal Holiness Church v. Gen. Steel Corp., 
847 F. Supp. 2d 807 (D. Md. 2012) (travel from Maryland to Colorado); Hollins v. Debt Relief 
of Am., 479 F. Supp. 2d 1099 (D. Neb. 2007) (travel from Nebraska to Texas); Philyaw v. Plat- 
inum Enters., Inc., 54 Va. Cir. 364 (Va. Cir. Ct. Spotsylvania Cnty. 2001) (travel from Virginia 
to Los Angeles); see also, e.g., Dominguez v. Finish Line, Inc., 439 F. Supp. 2d 688 (W.D. Tex. 
2006) (travel from Texas to Indiana); Swain v. Auto Servs., Inc., 128 S.W.3d 103, 108 (Mo. Ct. 
App. 2003) (travel from Missouri to Arkansas); Pinedo v. Premium Tobacco Stores, Inc., 102 Cal. 
Rptr. 2d 435 (Ct. App. 2000) (travel from Los Angeles to Oakland). 

20 See, e.g., Chavarria, 733 F.3d at 923—25 (holding that an arbitration agreement was uncon- 
scionable and unenforceable when it “would always produce an arbitrator proposed by [the com- 
panyl in employee-initiated arbitration[sl,” and barred selection of “institutional arbitration ad- 
ministrators”); see also, e.g., Murray v. United Food & Commercial Workers Int’l Union, 289 F.3d 
297 (4th Cir. 2002) (striking down an arbitration agreement that gave the employer the sole 
right to create a list of arbitrators from whom the employee could then pick); Hooters of Am., 
Inc. V. Phillips, 173 F.3d 933 (4th Cir. 1999); Newton v. American Debt Services, Inc., 854 F. 
Supp. 2d 712, 726 (N.D. Cal. 2012) (refusing to enforce a provision that would have granted 
a company sole discretion to choose an “independent and qualified” arbitrator for its consumer 
disputes because, under the circumstances, there was no guarantee that the arbitrator would 
be neutral); Roberts v. Time Plus Payroll Servs., Inc., 2008 WL 376288 (E.D. Pa. Feb. 7, 2008) 
(refusing to enforce provision that would have given employer sole discretion to select arbitrator, 
and instead requiring parties to select arbitrator jointly); Missouri ex rel. Vincent v. Schneider, 
194 S.W.3d 853 (Mo. 2006) (invalidating provision giving president of a local home-builder asso- 
ciation sole discretion to pick arbitrator for disputes between local home builders and home buy- 
ers). 

2iSee, e.g., Zaborowski v. MHN Gov’t Servs., Inc., 2013 WL 1363568 (N.D. Cal. Apr. 3, 2013); 
Adler v. Fred Lind Manor, 103 P.3d 773 (Wash. 2004) (180 days); see also Gandee v. LDL Free- 
dom Enters., Inc., 293 P.3d 1197 (Wash. 2013) (refusing to enforce arbitration agreement in 
debt-collection contract that required debtor to present claim within 30 days after dispute 
arose); Alexander, 341 F.3d at 256 (same, for an employee); Stirlen, 60 Cal. Rptr. 2d at 138 (re- 
jecting provision that imposed shortened 1-year statute of limitations). 
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• “loser pays” provisions under which a consumer or employee 
might have to pay the full costs of the arbitration, 22 or must 
pay the drafting party’s costs regardless of who wins.^s 

Of course, the vast majority of arbitration agreements do not ex- 
hibit these sorts of defects; and the clear trend has been for compa- 
nies to make arbitration provisions ever more favorable to their 
customers and employees. But when courts find that overreaching 
occurs, they have not hesitated to strike down the offending provi- 
sion. 

In addition to the courts’ oversight of arbitration provisions, the 
leading arbitration forums provide additional fairness pro- 
tections. The AAA and JAMS — the Nation’s leading arbitration 
service providers — recognize that independence, due process, and 
reasonable costs to consumers are vital elements of a fair and ac- 
cessible arbitration system. They therefore adhere to standards 
that establish basic requirements of fairness that provide strong 
protections for consumers and employees — and refuse to administer 
arbitrations unless the operative clause is consistent with those 
standards. 

Furthermore, companies increasingly are adopting con- 
sumer-friendly arbitration agreements. In the wake of the Su- 
preme Court’s decision in Concepcion, an increasing number of ar- 
bitration agreements include consumer- and employee-friendly pro- 
visions modeled on the elements of the arbitration agreement 
upheld in that case. That should not be surprising. As the Solicitor 
General of the United States explained in its briefing before the 
Supreme Court in American Express u. Italian Colors Restaurant, 
“many companies have modified their agreements to include 
streamlined procedures and premiums designed to encourage cus- 
tomers to bring claims. The Government recognized that con- 
sumer-friendly clauses ensure that instances where individuals 
cannot bring their claims “remain rare.” As the brief explained: 

AT&T Mobility modified its arbitration agreement during the course of the 
litigation to include cost- and fee-shifting provisions and premiums de- 
signed to ensure that customers could bring low-value claims on an 
individual basis. These modifications left consumers ‘better off under 
their arbitration agreement’ than they would have been in class liti- 
gation. And by obviating a potential objection to enforcement of the arbi- 
tration agreement, those modifications simultaneously served the company’s 
interest in avoiding litigation. 

Consistent with these observations, arbitration agreements in- 
clude a variety of consumer-friendly provisions: 

• Many require businesses to shoulder all of the costs of arbitra- 
tion, including filing fees and the arbitrator’s compensation. 

• Some agreements, such as the one the Supreme Court consid- 
ered in Concepcion, provide for “bounty payments” as an incen- 
tive for an individual to bring a claim in arbitration, and agree 


22See Gandee, 293 P.3d at 1197; Alexander, 341 F.3d at 256; Sosa v. Paulas, 924 P.2d 357 
(Utah 1996). 

23 See, e.g., In re Checking Account Overdraft Litig., MDL No. 2036, 485 F. App’x 403 (11th 
Cir. 2012); see also Samaniego v. Empire Today LLC, 140 Cal. Rptr. 3d 492 (Cal. Ct. App. 2012) 
(attorneys’ fees). 

24 Brief for the United States as Amicus Curiae Supporting Respondents at 28—29, American 
Express Co. v. Italian Colors Restaurant, 133 S. Ct. 2304 (2013) (No. 12—133), 2013 WL 367051 
(emphasis added). 
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not only to pay any attorney’s fees that would be authorized 
by the underlying law, but double the attorney’s fees if the ar- 
bitrator awards more than the company’s last pre-hearing set- 
tlement offer. 

• In some very complex cases, it is possible that a consumer or 
employee might require an expert witness or even complex dis- 
covery in order to pursue a claim against a company. Many 
agreements contain provisions that allow for such costs to be 
shifted to the company if the claimant prevails — even when the 
underlying law does not provide for such cost-shifting, which 
thus would not be available in a lawsuit in court. 

• Agreements often adopt informal procedures that make it easy 
for claimants to pursue their disputes. For example, these 
agreements enable consumers and employees to choose wheth- 
er the dispute should be resolved on the basis of a written sub- 
mission, a telephonic hearing, or in-person proceedings. 

In addition to all these direct benefits, consumers and employ- 
ees also benefit through the systematic reduction of litigation- 
related transaction costs, which leads to lower prices for prod- 
ucts and services and higher wages. 

How does this work? Businesses face many costs in bringing 
products and services to market. On top of the ordinary costs of 
running a business, they must absorb costs of litigating business- 
related claims. The transaction costs of litigation are high; they in- 
clude settlements, judgments resolving meritorious claims, and the 
costs of defending against all lawsuits. Because those transaction 
costs are lower in arbitration, businesses can reduce costs that oth- 
erwise inflate product and service prices and reduce the availability 
of margins that could pay for wage increases. 

The CFPB’s Effort To Ban Arbitration 

Given the clear benefits of arbitration, it is disappointing that 
the CFPB has now proposed a rule that will eliminate arbitration. 
Of course, the Bureau’s proposal does not say that; it is framed as 
a requirement that class procedures be permitted either in arbitra- 
tion or in court. But the practical effect of that will be a ban on 
arbitration, and the Bureau knows it.^s 

The bottom line: consumers will lose the ability to vindicate 
most of the injuries they suffer — which cannot be addressed in 
class action because they are individualized — so that lawyers can 
continue to reap the benefits of class actions. 

The Bureau is basing its proposal on its “study” of arbitration. 
But that study is the result of a closed process that solicited public 
comment once at the outset and never again for the 3 years that 
the study was underway. The Bureau never informed the public of 
the topics it had decided to study and never sought public comment 
on them — even though a number of commenters suggested that the 


25 Arbitration imposes significant additional transaction costs on companies — paying con- 
sumers’ filing fees and other costs of arbitration, for example. Thus, as one group of businesses 
has explained, “when there is no assurance that all claims will be arbitrated in lieu of litigation, 
and a [company] must shoulder the additional costs of class action litigation, subsidizing the 
costs of individual arbitration is no longer a rational business option”; the only logical decision 
is to “disengage from arbitration altogether.” Brief for CTIA — the Wireless Association as Ami- 
cus Curiae at 21, AT&T Mobility LLC v. Concepcion. 
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Bureau utilize that procedure. The Bureau never convened public 
roundtable discussions on key issues, as many other agencies rou- 
tinely do. And the Bureau never sought public input on its 
tentative findings. 

The product of this closed process is flawed in numerous re- 
spects. The Bureau’s study: 

• ignores the practical benefits of arbitration as compared to the 
court system for vindicating the types of disputes that con- 
sumers most often have; 

• fails to consider the benefits that arbitration provides to in- 
jured parties in a variety of contexts — ^benefits that plainly 
would accrue to consumers as well if they were not discouraged 
by plaintiffs’ lawyers and others from invoking arbitration; 

• fails to consider the reduced transaction costs resulting from 
arbitration, which under basic economic theory produce lower 
prices to consumers; 

• exaggerates the supposed benefits of class actions to consumers 
and ignores the grossly disproportionate gains reaped by self- 
interested plaintiffs’ lawyers; and 

• ignores the significant role of Government enforcement — par- 
ticularly the CFPB’s own enforcement and supervision proc- 
esses — in protecting consumers. 

More than 80 Members of the House and Senate sent a letter to 
the Bureau stating that: 

the process that led to the Bureau’s Arbitration Study has not been fair, 
transparent, or comprehensive. The Bureau ignored requests from senior 
Members of Congress for basic information about the study preparation 
process. 

The Bureau also ignored requests to disclose the topics that would be cov- 
ered by the study, and failed to provide the general public with any mean- 
ingful opportunities to provide input on the topics. Because the materials 
were kept behind closed doors, the final Arbitration Study included entire 
sections that were not included in the preliminary report that was provided 
to the public. 

As a result, the flawed process produced a fatally flawed study. Rather than 
focusing on the critical question — whether regulating or prohibiting arbitra- 
tion will benefit consumers — and devising a plan to address the issues rel- 
evant to resolving that question, the Bureau failed to provide even the most 
basic of comparisons needed to evaluate the use of arbitration agree- 
ments.”^'^ 

Two prominent academics conducted an independent analysis of 
the CFPB’s study, concluding that it “provides no foundation for 
imposing new restrictions or prohibitions on mandatory arbitration 
clauses in consumer contracts. ” 2 ® In particular, the study “fail[s] to 
support any conclusion that arbitration clauses in consumer credit 
contracts reduce consumer welfare or that encouraging more class 


26 The Bureau staff would meet with interested parties and accept written submissions. But 
the staff refused to provide any information regarding the topics that the Bureau was studying 
or the timeline for its study process, and those oneway conversations therefore did not permit 
anything resembling meaningful input. 

http: 1 1 www.cfpbmonitor.com I files 1 2015 1 06 1 McHenry-Scott-to-Cordray-Letter-re-Arbitra- 
tion.pdf 

28 Jason Scott Johnston & Todd Zywicki, The Consumer Financial Protection Bureau’s Arbitra- 
tion Study: A Summary and Critique 5 (Mercatus Ctr., George Mason Univ., Working Paper, 

Aug. 2015), available at http:! ! www.law.gmu.edul assets ! files ! publications! working papers! 

LS1507.pdf 
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action litigation would be beneficial to consumers and the econ- 
omy. ”^9 

It is particularly remarkable that the Bureau’s proposal appar- 
ently will be justified by the asserted benefits of class actions when 
the plain reality is that consumer class actions deliver little to 
anyone other than lawyers. Thus, eliminating arbitration in 
order to preserve class actions sells out the interests of con- 
sumers in order to benefit plaintiffs’ lawyers. 

A recent empirical study found that the overwhelming majority 
of putative class actions studied resulted in no recovery at all for 
members of the putative class. The idea that class actions con- 
sistently provide benefits to consumers is just plain wrong. 

The chief proponents — and the principal beneficiaries — of 
restrictions on arbitration are the plaintiffs’ lawyers. Because 
arbitration is quicker and more efficient than litigation, it is less 
expensive, which means that they cannot extraet large settle- 
ments and attorneys’ fees for meritless claims in arbitration as 
easily as they could in class actions in court. As Professor Martin 
Redish has noted, this confirms that “[t]he real parties in interest 
in . . . [many] class actions are . . . the plaintiffs’ lawyers. ’’^o In- 
deed, the CFPB’s own study found that plaintiffs’ lawyers average 
class action fee is $1 million per case; the average recovery by con- 
sumers: $32.35. 

Also, as Justice Kagan has recognized, “nonclass options abound” 
for effectively pursuing claims on an individual basis. Many arbi- 
tration agreements require businesses to pay all or most filing fees, 
authorize recovery of attorney’s fees and other costs, and provide 
other incentives for plaintiffs, making it easier for consumers to 
bring claims individually. Class actions are not needed to enable 
consumers to vindicate their rights — particularly when the cost of 
providing class actions will be the elimination of arbitration, which 
enables consumers to vindicate claims that as a practical matter 
cannot and are not asserted in court. 

Finally, to the extent there are practices that inflict harm on 
broad classes of consumers that might go unremedied, the Bureau’s 
enforcement and supervision authority provides strong protection 
that did not previously exist. There is no need to rely on self-inter- 
ested class action lawyers given the obvious flaws of the class ac- 
tion system and the benefits to consumers from arbitration. 


RESPONSES TO WRITTEN QUESTIONS OF SENATOR WARREN 
FROM DAVID HIRSCHMANN 

Q.l. Since the 2008 financial crisis, the U.S. Chamber of Commerce 
has devoted enormous resources to lobbying against rules that 
would protect consumers, strengthen the financial markets, and 
hold the financial industry accountable when it breaks the law. 
You testified before the Banking Committee as a representative of 
the U.S. Chamber of Commerce. For members of Congress to 
interpret the information and advice you are providing, it is 


29 W. at 6. 

Testimony of Martin H. Redish at 7, Class Actions Seven Years After the Class Action Fair- 
ness Act (June 1, 2012), available at http: 1 1 judiciary.house.gov I hearings I Hearings%202012 1 - 
Redish%2006012012.pdf. 

^^Am. Express Co. v. Italian Colors Rest., 133 S. Ct. 2304, 2319 (2013) (Kagan, J., dissenting). 



104 


critically important for us to have a better sense of who is behind 
that work. 

• Please explain to the Committee how much funding the Cham- 
ber of Commerce has received from the six largest banks in the 
country — JPMorgan Chase, Bank of America, Citigroup, Wells 
Fargo, Goldman Sachs, and Morgan Stanley — in each of the 
following years. 

i. 2016 

ii. 2015 
hi. 2014 
iv. 2013 
V. 2012 

vi. 2011 

vii. 2010 

viii. 2009 

ix. 2008 

• Please explain to the Committee how much funding the Cham- 
ber of Commerce received from all other depository institutions 
in: 

i. 2016 

ii. 2015 
hi. 2014 
iv. 2013 
V. 2012 

vi. 2011 

vii. 2010 

viii. 2009 

ix. 2008 

• Please explain to the Committee how much funding the Cham- 
ber of Commerce received from nondepository financial institu- 
tions in: 

i. 2016 

ii. 2015 
hi. 2014 
iv. 2013 
V. 2012 

vi. 2011 

vii. 2010 

viii. 2009 

ix. 2008 

• Is there any reason that you would be unwilling to inform Con- 
gress which financial institutions are funding your work, in- 
cluding your testimony before the Senate Banking Committee? 
If so, please explain. 

• If you will not disclose your funding, why should Congress give 
your testimony the same weight as the testimony of those who 
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appear before this Committee and are willing to make clear 
who funded their work? 

A.I. The Chamber supports strong, clear, and predictable consumer 
financial protection policies that deter fraud and predation and 
contribute to well-functioning capital markets. 

As you know, the Chamber is under no obligation to disclose its 
membership or the manner in which it prepares testimony. It does, 
however, represent the interests of over 3 million businesses of 
every size, sector, and region of this country; over 95 percent of the 
Chamber’s members are small businesses. 

Q.2. Did you share drafts of your testimony with any representa- 
tives of any financial institutions or employees of organizations 
representing financial institutions prior to this hearing? If so, who, 
and what kind of access did you provide them? 

Is there any reason that you would be unwilling to inform Con- 
gress which representatives of financial institutions participated in 
the drafting of your testimony or reviewed your testimony before 
it was submitted? If so, please explain. 

A.2. The Chamber supports strong, clear, and predictable consumer 
financial protection policies that deter fraud and predation and 
contribute to well-functioning capital markets. 

As you know, the Chamber is under no obligation to disclose its 
membership or the manner in which it prepares testimony. It does, 
however, represent the interests of over 3 million businesses of 
every size, sector, and region of this country; over 95 percent of the 
Chamber’s members are small businesses. 


FOLLOW-UP RESPONSE TO HEARING QUESTION OF SENATOR 
COTTON FROM DAVID HIRSCHMANN 

Q.l. Does the CFPB’s forthcoming arbitration rule expected next 
year make the need for CROA reform more urgent or less urgent? 
(Page 29) 

A.l. The U.S. Chamber of Commerce is the world’s largest business 
federation, representing the interests of more than 3 million busi- 
nesses of all sizes, sectors, and regions. The Chamber created the 
Center for Capital Markets Competitiveness to promote a modern 
and effective regulatory structure for capital markets to function 
well in a 21st century economy. 

I write to follow up with you and your colleagues on the Com- 
mittee on Banking, Housing, and Urban Affairs regarding your 
questions from yesterday’s hearing concerning the impact of the 
forthcoming Consumer Financial Protection Bureau (CFPB) rule 
that, as a practical matter, will eliminate arbitration from the con- 
sumer financial services industry. In particular, you asked about 
its likely impact on the ability of credit bureaus to provide helpful 
credit monitoring and credit education services to consumers. 
Thank you for your question; my thoughts on this subject are set 
forth below. 

As you mentioned in your question to me, the Credit Repair Or- 
ganizations Act of 1996 (CROA) was enacted to prohibit fraudulent 
representations by companies offering credit repair services about 
their ability to remove true but negative information from an 
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individual’s credit history. ^ In addition to Government enforce- 
ment, CROA is enforced through a strict liability private right of 
action, including a statutorily authorized class action. 2 This means 
that even the most insignificant, immaterial error by a credit re- 
pair organization is actionable. Needless to say, under this par- 
ticular strict liability statute, the potential liability of any “credit 
repair organization” is immense. ^ 

The question of who is a “credit repair organization” is more 
than a proverbial “million dollar question” — the class action plain- 
tiffs’ bar has recently turned it into a literal one. In February 2014, 
the Ninth Circuit Court of Appeals issued its opinion in Stout v. 
FreeScore, LLC, concerning whether the district court properly dis- 
missed a putative class action case alleging that FreeScore, a com- 
pany that provided consumers with credit scores, credit reports, 
and credit monitoring services, was strictly liable under CROA for 
various violations of the statute. To be sure, FreeScore did not at 
any time actually perform credit repair services — a point the Court 
did not dispute."^ Instead, the Court’s opinion focused on 
FreeScore’s advertising, which state that having access to credit re- 
ports and scores and using credit monitoring services could help 
consumers improve their overall credit. Incredibly, the Court took 
the view that stating the most basic principle of financial literacy — 
that knowing more about your credit can help you improve your 
credit — was exactly the type of nefarious “representation” that 
CROA was enacted to root out.® That holding is at odds with con- 
gressional testimony by the Federal Trade Commission, the agency 
tasked with enforcing CROA, in which the Commission said it “sees 
little basis on which to subject the sale of legitimate credit moni- 
toring and similar educational products and services to CROA’s 
specific prohibitions and requirements, which were intended to ad- 
dress deceptive and abusive credit repair business practices.”® 

Class action lawsuits under CROA are existential threats to com- 
panies actually subject to its jurisdiction; more perniciously, in 
light of cases like Stout, they threaten the existence of companies 
not intended to be subject to CROA that provide credit monitoring 
and education services to millions of Americans worried about iden- 
tity theft, hacking, and other cybersecurity threats. The Chamber 
is very concerned that Stout and cases like it, which we believe se- 
riously misread CROA’s statutory text, defy congressional intent, 
and subject more companies to class action litigation, will harm 
consumers by reducing or eliminating their access to helpful 


'^See generally Credit Repair Organizations Act of 1996, Pub. L. No. 104—208 § 2451 (Sept. 
30, 1996) (codified at 15 U.S.C. §§ 1679-1679j). 

2/d. § 1679g, 1679h. 

3 Under CROA, the defined term “credit repair organization” (A) means any person who uses 
any instrumentality of interstate commerce or the mails to sell, provide, or perform (or represent 
that such person can or will sell, provide, or perform) any service, in return for the payment 
of money or other valuable consideration, for the express or implied purpose of (i) improving 
any consumer’s credit record, credit history, or credit rating; or (ii) providing advice or assist- 
ance to any consumer with regard to any activity or service described in clause (i)[.] It does not 
include a 501(c)(3) nonprofit organization, a creditor that is helping a person restructure debt, 
or a depository institution or credit union. 15 U.S.C. § 1679a(3). 

See generally Stout v. Freescore, LLC, 743 F.3d 680 (9th Cir. 2014). 

^Id. 

^Oversight of Telemarketing Practices and the Credit Repair Organizations Act (CROA): Hear- 
ing Before the Senate Committee on Commerce, Science, and Transportation, 110th Cong. 8 
(2007) (written statement of Lydia B. Parnes, Dir., Bureau of Consumer Prot., Fed. Trade 
Comm’n). 
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products that help them take more control over their financial well- 
being. We therefore take this opportunity to encourage Congress to 
clarify that the provision of credit monitoring and credit education 
services is not covered by CROA. 

Moreover, as you foreshadowed in your question to me at yester- 
day’s hearing, the CFPB’s forthcoming arbitration rule will further 
jeopardize the availability of consumer credit monitoring and edu- 
cation services — a strange result for a Government agency charged 
with improving financial literacy.'^ Like many financial services 
providers, many credit monitoring service providers use pre-dispute 
arbitration agreements to provide their customers a faster, cheap- 
er, more efficient way of recovering a greater amount of money for 
claims they have against the company. That shouldn’t be sur- 
prising — after all, the CFPB’s own 2015 Arbitration Study and Re- 
port to Congress confirms these benefits of consumer arbitration; it 
also concludes that 87 percent of class action lawsuits result in ab- 
solutely no recovery for consumers. Despite this data, the CFPB’s 
arbitration rule is likely to prohibit consumer financial contracts 
from requiring that claims be filed in arbitration rather than class 
action litigation, which will likely have the practical effect of elimi- 
nating arbitration altogether. The impact of CFPB’s rule on the 
continued availability of consumer arbitration is a critically impor- 
tant question that should be answered before any such rule is pro- 
posed; regrettably, the CFPB did not even bother to study it. The 
Chamber has and will continue to encourage the CFPB to preserve 
consumer arbitration in financial services contracts. I hope that I 
have answered your questions. If not, please do not hesitate to 
contact me. 


RESPONSE TO WRITTEN QUESTION OF CHAIRMAN SHELBY 
FROM REVEREND DR. WILLIE GABLE, JR., D. MIN 

Q.l. Dr. Gable, in addition to your many other roles, you are also 
the founder and Executive Director of a nonprofit that offers hous- 
ing and rental assistance to low-income individuals. 

Can you talk about what you saw during and after the crisis in 
the housing market? 

A.I. Foreclosure Impact in Louisiana 

• Louisiana continued to suffer financial devastation due to Hur- 
ricane Katrina when the foreclosure crisis hit. 

• The Center for Responsible Lending projected that 26,306 
homes in the State would be lost to foreclosure from 2008 
through 2009. As a result, it was estimated that an additional 
400,306 homes in close proximity to those foreclosed properties 
would see a decrease in home values and tax bases of $1 billion 
dollars. The average decrease in home value affected per unit 
totaled $2,578. (See http:llwww.responsiblelending.orglmort- 
gage-lending I research-analysis I louisiana-state-info-with-fc- 
starts.pdf). A later 2012 report by CRL showed that Louisiana 
had 88,898 foreclosure starts affecting 1,042,210 households 


See Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111—203 § 
1013(d) (July 21, 2010) (creating the CFPB’s Office of Financial Education to “educate and em- 
power consumers to make better informed financial decisions”). 
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with each household facing a home equity loss of 2.7 percent 
and $4,587. Families living in minority census tracts in the 
State loss 36.2 percent of their wealth to foreclosure. (See 
http:! I www.responsiblelending.org I sites I default I files I uploads 
/ 3-mortgages.pdf . ) 

• In 2012, the Brookings Institute conducted a study titled, “The 

Ongoing Impact of Foreclosures on Children,” and found that 
2.3 million children who lived in single family homes during 
the crisis lost their homes. In Louisiana, 45,000 children were 
displaced due to completed foreclosures on home loans that 
were ori^nated between 2004-2008. (See http:! / 
WWW. brookings.edu / ~ / media / research / files / papers 1 2012 14 1 
18-foreclosures-children-isaacs 1 0418 foreclosures children 

isaacs.pdf.) 

• According to RealtyTrac, as of April 2016 1 in every 1593 
homes in the State of Louisiana is facing a foreclosure action 
despite being 7 years post “Great Recession”. (See “America’s 
foreclosure crisis isn’t over” — http: II www.chsnews.com ! news ! 
americas-foreclosure-crisis-isnt-over I .) 

• Credit accessibility has become overly constrained as a result 
of the market over correction in response to the foreclosure cri- 
sis. Lower wealth families and people of color with a history 
of success with mortgages are now basically locked out of the 
housing finance system except for the Government-insured 
mortgages they received. In Louisiana, African Americans re- 
ceived only 10,655 mortgages and Latinos only 1,618 in 2014 
according to Home Mortgage Disclosure Act data. These low 
numbers are in comparison to the 60,177 whites in the State 
received. Home ownership is the primary way that most fami- 
lies build wealth and move into the middle class. Lower-wealth 
families have been sidelined by conventional mortgage lenders 
when interest rates are at historical lows and home prices are 
relatively affordable. (See http: II www.consumerfinance.gov ! 
data-research I hmda I explore#filters.) 

Q.2. Dr. Gable, in your testimony, you stated “in the auto lending 
industry, predatory discrimination practices have been evidenced 
for years”? Can you describe those practices, including what you 
have observed in your community? 

A.2. Auto Lending 

• The issue of discrimination in auto lending has persisted for 
the past few decades. 

• The first evidence of discrimination came as a result of a series 
of lawsuits filed in the mid-1990s against the largest finance 
companies in the country alleging discriminatory impact from 
the practice of dealer interest rate markups. Data from those 
lawsuits showed that borrowers of color were more likely to 
have their interest rates marked up by the dealer, and paid 
substantially more than white borrowers. 

• To settle these cases, the lenders agreed to cap the amount 
dealers could add to the interest rate at 2-2.5 percent. These 
caps have all expired, and while most lenders have maintained 
those caps, they are voluntary and lenders could increase them 
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at any time, http: ! I www.nclc.org j images ! pdf ! car sales Ub- 

auto-dealers-racial disparites.pdf. 

• In 2007, the Department of Justice settled cases with Pacifico 
Ford and Sprin^eld Ford in Pennsylvania in which the DOJ 
found that African American borrowers were charged higher 
markups than white borrowers. Those dealers agreed to take 
steps to reduce or eliminate racial disparities, although there 
is no data available to show whether those steps actually 
did reduce or eliminate that discrimination. 

https: ! ! www.justice.gov ! archive ! opa ! pr ! 2007 ! August ! 07 

crt 639.html. 

• More recently, the CFPB and DOJ have entered into a series 
of settlements with lenders in which the CFPB said that data 
indicated continued discrimination. While the levels of dis- 
crimination were not the eye-popping levels found in the cases 
from the mid-1990s, CFPB’s data still shows unacceptable lev- 
els of discrimination. 

• The Federal Trade Commission’s (FTC) 2011 Roundtables on 
auto lending also shone light on practices that those presenting 
said have been problematic for quite some time. Those include 
yo-yo scams, issues with add-on products, and other sales and 
financing abuses. The FTC has taken strong action on car deal- 
er advertising issues, but we still await action on many of the 
other abuses identified. 

• Specifically in Louisiana auto dealers seek to target minorities 
who are unaware the higher financing charges added to the ve- 
hicle they chose to purchase. I personally have been seduced 
into deals like these. However, I persist in showing my FICO 
score and then informed the dealer I have a rate from my bank 
which they can match if they desire my business. Many bi-vo- 
cational pastor/clergy in my community fall prey to this preda- 
tory practice. 
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Additional Material Supplied eor the Record 



Consumer Federation of America 


The Honorable Richard Shelby 
Chainnan 

Committee on Banking, Housing and Urban Affairs 
U.S. Senate 

Washington D.C. 20510 

The Honorable Sherrod Brown 
Ranking Member 

Committee on Banking, Housing and Urban Affairs 
U.S. Senate 

Washington D.C. 20510 


Re: April 5, 2016 hearing on the Effects of Consumer Finance Regulations and April 7, 2016 hearing on 
The Consumer Financial Protection Bureau's Semi-Annual Report to Congress 


Dear Chairman Shelby, Ranking Member Brown and Members of the Committee: 

Consumer Federation of America (CFA)' would like to submit the following statement for the record for 
the hearing entitled “Effects of Consumer Finance Regulations” held on April 5, 2016 and the hearing 
entitled “The Consumer Financial Protection Bureau’s Semi-Annual Report to Congress” held on April 7, 
2016. This statement addresses the critical work underway at the Consumer Financial Protection Bureau 
to protect consumers from the harmful practices of payday and auto title lenders. CFA strongly supports 
this work and urges you to support this and other efforts to protect consumer from abusive lending and 
oppose any efforts to delay the Bureau’s much-needed rule. 

'I he Consumer Federation of America also supports the important consumer financial protection efforts 
undertaken by the Bureau in other areas addressed in the statements prepared by members of Americans 
for Financial Reform, Although we do not have a position on every consumer regulatory issue discussed 
by other AFR members, we associate ourselves with other remarks defending the CFPB’s work and 
structure. 


1. A Strong CFPB Rule is Necessary' to Protect Consumers from the Financial Harm Caused by 
Payday, Auto Title and Payday Installment Loans 

According to the Center for Responsible Lending, the failure to limit abusive repeat loans issued by 
payday lenders results in $3.5 billion in additional fees paid by payday loan borrowers^ and S3.6 billion in 


' CFA is an association of over 250 nonprofit consumer organizations that was established in 1 968 to advance the consumer 
interest through research, advocacy and education. 

“ Parrish, Leslie, and Uriah King. Phantom Demand: Short-Tem Due Dais Generates Need for Repeat Payday Loans, 
Accounting for 76% of Total Volume. Washington, DC, July 9, 2009. http://www.responsibleknding.org/payday- 
lending/research-anaiysis.^phantom-demand-final.pdf. 
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additional fees paid by title loan borrowers each year.^ Currently 35 states authorize triple digit interest 
rate payday loans made without any consideration of a borrower’s ability to repay. As a result, 71 
percent of Americans live in states that would see a considerable improvement in consumer protections 
for payday and auto title loans if a strong CFPB rule is enacted. 

As a data-driven regulator committed to improving the financial market place and protecting consumers, 
the CFPB has exhaustively documented the frequency of repeat borrowing and other harmful practices 
that its current proposal seeks to address. In March 2014, the CFPB released research documenting that 
repeat bon'owing is standard practice — over 80 percent of loans are renewed because a borrower is unable 
to repay in full and on time and half of all loans are part of a series of ten or more loans. ^ In a 2013 white 
paper on payday lending, the CFPB also found that 75 percent of loan fees were charged to borrowers that 
used 1 1 or more payday loans in a 12-month period * 


2. Recent Enforcement Actions Demonstrate Harm Caused by Payday and Auto Title Loans 

The CFPB has also taken strong action against payday lenders who have violated current consumer 
protections and these actions have helped expose harmful practices. 

In 2014, the CFPB took enforcement action against ACE Cash Express, one of the largest payday lenders 
in the country for using illegal debt collection tactics to push borrowers into taking out additional loans 
they could not afford.’ By using false threats, intimidation and harassing phone calls, the CFPB found 
that ACE Cash Express pressured overdue borrowers to temporarily repay their short-term loans then 
quickly re-borrow — resulting in mounting fees and a long-term cycle of debt. ACE Cash Express’s 
training manual confirmed that this tactic was common practice in the company, going so far as to include 
a graphic explaining how short-term borrowing results in an inability to repay followed by a new loan and 
commensurate fees (see Figure 1). ACE Cash Express was ordered to pay $5 million in consumer refunds 
to borrowers that were harmed by this abusive practice. 

In November 2015, the CFPB took enforcement action against Integrity Advance, LLC an online lender. 
The Bureau alleged that Integrity Advance had hidden the true cost of the loan by only disclosing the cost 
of borrowing based on a single payment and then automatically renewing the loan and charging additional 
finance charges. The Bureau also alleged that the online lender unfairly used a iittle-known payment 


^ Driven to Disaster: Car-Title Lending and Its Impact on Consumers. Washington, DC: Center for Responsible Lending and 
Consumer Federation of America, February 28, 2013. http://w\vw.responsible{ending.org/other-consumer-loans/car-title- 
loans/research-analysis/CRL-Car-Title-Report-FlNAL.pdf. 

Slate Payday Loan Regulation and Usage Rates. The Pe\v Charitable Trusts, July 1 1, 2012. 
http://wwvv,pe'Winjsts.org/en/mu!timedia/data- 

visuaii2ations/20M/'/media/Data%20VisuaHzations/lnteractives/20l4/State%20Payday%20Loan%20Regulation%20and%20 
Usage%20Ratcs/Repon/Stale_Payday_Loan_Regulation_and_Usagc_Rates.pdf 
^ CFPB Data Point: Payday Lending. Washington, D.C.; Consumer Financial Protection Bureau, March 2014. 
htlp://tiles.consumerfinance,gov/f/20 1 403_cfpb_report__payday-lending.pdf. 

° Payday Loans and Deposit Advance Products: A While Paper of Initial Data Findings. Washington, DC: Consumer Financial 
Protection Bureau, April 13, 2013. http://files.consumcrfinance.gov/£^201304_cfpb_payday-dap-wbitepaper.pdf. 

"CFPB Takes Action Against ACE Cash Express for Pushing Payday Borrowers Into Cycle of Debt.” Washingtort. DC: 
Consumer Financial Protection Bureau, July 10, 2014. http://fflcs.consumcrfin^ce.gov/f/20l407_cfpb_consent-order_ace- 
cash-express.pdf. 
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mechanism called a remotely-created check to debit consumers’ checking accounts even after they have 
revoked the lender’s authorization to make automatic checking account withdrawals. 

These enforcement actions, and others undertaken by the Bureau, demonstrate the harm caused by high- 
cost, short-term loans originated with no consideration of a borrower’s ability to repay the loan without 
re-borrowing or financial hardship. Both actions described above show that repeat borrowing and 
unfettered access to a borrowers checking account is the business model of payday lenders. While 
ongoing enforcement of existing consumer protection laws are critical to prevent widespread abuse, we 
believe that additional protections, such as those that the Bureau has proposed, are necessary to protect 
consumers going forward. 


3. The ability to repay standard proposed by the CFPB will protect consumers who take out payday 
and auto title loans 

At a March 2015 field hearing in Richmond, Virginia, the CFPB issued a working draft of possible 
consumer protections under consideration for a proposed rule - a critical first step to ensuring that 
consumers are protected from abusive practices such as poor underwriting and back-to-back lending.* 

The proposal contains a straight-forw'ard, common-sense ability to repay standard that requires lenders to 
review borrowers’ income and expenses before issuing a loan to ensure that they can repay the loan in full 
and on time without additional borrowing. The adoption of such a standard that applies to short-term and 
iong-tenn payday and auto title loans, without loopholes for unsafe repeat borrowing, is critical to 
protecting consumers and stopping the debt trap caused by unsafe credit products. An ability to repay 
standard is already in place for other types of lending, such as mortgage and credit card lending, and those 
products remain widely available. 

4. Protecting consumers from short- and longer-term payday loans will prevent current and future 
abusive practices 

The CFPB proposal rightly applies the ability to repay standard to short- and long-term payday and auto 
title lending, as well as to similar, harmful products structured as open-end lines of credit. The scope of 
the proposal is fundamental to protecting consumers and to ensuring that lenders do not develop new 
products to evade a final rule. 

Payday and title lenders are already shifting to longer-term loans and the Bureau’s application of a strong 
ability to repay standard to longer-term payday loans is critical to preventing evasions. A 2014 report by 
payday lending analysts Stephens, Inc., documents the shift from balloon payment payday loans to 
payday installment loans among storefront lenders and illustrates the need to apply consumer protections 
to both short- and long-term payday and auto title loans and open-end credit. The Stephens report found 
that, as of 2014, installment loan growth represented well over half of the total growth for payday 
industry participants who experienced growth in 2013.”^ One of the largest lenders. Cash America has 


* “Small Business Advisory Review Panel for Potential Rulemakings for Payday, Vehicle Title, and Similar Loans: Outline of 
Proposals Under Consideration and Alternatives Considered.” Washington, DC; Consumer Financial Protection Bureau, 

March 26. 2015. http://files.consumcrfinance.gOv/f/201 503_ctpb_outline-of-lhe-proposais-from*small-business-review- 
panei.pdf. 

^ Hecht, John. “Alternative Financial Services; Innovating to Meet Customer Needs in an Evolving Regulatory' Framework.” 
presented at the CFSA Solutions, Little Rock, AR, February 27, 2014. 

http://cfsaa.eom/Portais/0/cfsa20l4_conference/Presentations/CFSA20l4_TllURSDAY_GeneralSession_JohnHecht_Stephens. 

pdf. 
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also shifted from balloon payment payday loans to longer-term payday loans and open-end lines of credit. 
Including both storefront and online lending, Stephens, Inc. noted that Cash America’s installment and 
open-end products now comprise about 56 percent of the company’s domestic loan balance as of 
December 2013.^° 

This shift to long-term lending means that the longer-term payday loan ability to repay standard is a 
critical part of the CFPB proposal and must be strong enough to ensure that lenders do not simply shift to 
this form of lending to avoid new restrictions on short-term payday loans. 


5. Recommendations to improve the current CFPB payday proposal 

CFA encourages the Bureau to consider four key improvements to ensure that the rule adequately protects 
consumers. The final rule should apply an ability to repay requirement to all covered credit without any 
exemption or safe harbor for loans that do not consider and document a borrowers’ income and expenses 
to ensure affordability. To protect borrowers from the well-documented cycle of debt caused by high- 
cost, short-term payday loans, the CFPB should prohibit lenders from making short-term payday loans 
that would put borrowers in debt for more than 90 days in a 12-month period. To protect consumers from 
common abuses associated with the longer-term payday loans discussed previously, the CFPB should 
strengthen underwriting requirements and limit abusive refinancing designed to mast defaults and extend 
the term of the loan. The rule should also explicitly recognize the importance of the usury caps adopted 
by state legislatures as an important consumer protection to preventing abusive lending. 


6, Borrowers can and do turn to lower-cost, more sustainable financial options if abusive, back-to- 
back lending is restricted 

A strong rule would not unduly reduce access to safe and sustainable credit options. Instead it would 
ensure that all lenders, including storefront and online lenders, are only issuing loans that a borrower can 
repay in full and on time without re-borrowing or financial hardship, 

In 2012, the Pew Charitable Trusts issued a report examining how borrowers would manage their 
financial options if high-cost payday lending was unavailable. The report found that 81 percent of 
borrowers that used payday loans would cut back on expenses. Borrowers also indicated that they would 
borrow from family or friends or sell or pawn possessions instead of taking out a high-cost payday loan. 
Likewise, 44 percent indicated that they would take a loan from a bank or credit union, 37 percent would 
use a credit card and 1 7 percent would borrow from an employer.’* 

A strong rule based on an ability to repay standard that applies to the entire payday and auto title market 
would serve the dual purpose of preventing widespread, well-documented abuses and giving borrowers 
the option of turning to lower-cost and more sustainable credit options as they already do in states that do 
not allow payday and auto title lending. While the proposal as currently structured may ultimately limit 
the number of back-to-back loans, this should be viewed as a dramatic improvement in a marketplace 
where over 80 percent of all loans are followed by another loan just days or weeks later. 


Ibid, Note that Cash America has since spun ofTits online lending operation, Enova Financial. 

Payday Lending in America: Who Borrows, Where They Borrow, and Why. Washington, DC: The Pew Charitable Trusts, July 
2012. http://wvvw.pewtrusts.org/-'/mcdia/iegacy/uploadedfiles/pcs__assets/20l2/PewPaydayLendingReportpdf.pdf. 
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Conclusion 

Effective regulation of the lenders that offer high-cost payday, auto title and other loans is critical to 
protecting consumers from abusive practices and the financial insecurity that results from the sustained 
use of high-cost debt The proposal under consideration by the CFPB is the result of a comprehensive 
analysis of the high-cost credit marketplace and is supported by robust CFPB research and information 
collected as part of its ongoing supervision and enforcement activities. It represents a targeted response 
that will prevent bad practices so that good practices can flourish. We urge you to fully consider the 
profound harm suffered by consumers trapped in a long-term cycle of debt caused by payday and auto 
title loans and support the Bureau’s work to ensure that consumers are treated fairly. 


If you have any additional questions or concerns, please contact Tom Feltner, director of financial 
services at Consumer Federation of America at 202-618-0310 or tfeltner@consumerfed.org. 

Respectfully submitted, 



Tom Feltner 

Director of Financial Services 
Consumer Federation of America 
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Figure 1, Graphic from ACE’s 2011 Training Manual illustrating the cycle of debt business model 


Cefloettons New Hire Training PanttSpenis (luids 

The Loan Proceaa, cnnumwd 


Tha customer 
applies tor a 
short-term loan 
at an ACE 
location 



The Financial 
Institution 
(Bank, ACE or 
SCO) approves 
the ban 
applicallon 

V 



The customer 
does not mako 
a payment and 
the account 
enters 
collections 


Tha cuBlomor 
exhausts the 
cash and does 
not have the 
ability to pay 



to rollnanee or 
extend the loan 


ira iiiXnviKNioj'mn 


Source: Consumer Financial Protection Bureau press release available at; hllp://1 .usa.gov/l N6 WFp7 



116 


CREDO 

action 


colorofcliasige. ^ 


Americans for 
Financial Reform 


C)ther98 



Senator Richard Shelby, Chairman 

Senator Sherrod Brown, Ranking Member 

Committee on Banking, Housing and Urban Development 


April 7, 2016 


Dear Senators Shelby and Brown, 

We are writing to express our strong support for the work of the Consumer Financial Protection 
Bureau (CFPB), Our organizations speak for countless millions of Americans who are glad such 
an agency exists, grateful for what it has done to bring basic standards of fair play to the 
financial marketplace, and committed to its continued ability to carry out its crucially important 
mission. 

Many lawmakers, including members of your committee, have attacked the Consumer Bureau 
and called for the enactment of bills and amendments that would gravely weaken it. In doing so, 
they ignore the will of the vast majority of voters, across party lines. To underscore that fact, we 
are delivering a flash drive containing petitions in which hundreds of thousands of Americans 
urge Congress to stand up for the CFPB and oppose efforts to weaken its authority and 
effectiveness by, for example, turning it from a director-led agency into a commission. These 
petitions were initiated by CREDO Action, ColorOfChange, Americans for Financial Reform, 
Other 98, Public Citizen, National Council of LaRaza, and National People's Action. 

(The petition files on the flash drive contain 462,000 signatures. We can't give a precise figure 
on the total number of signers, because we have not attempted to account for people who 
signed more than one petition.) 

In addition to the petitions contained on the flash drive, more than 200,000 people have signed 
petitions urging Congress not to try to undermine the CFPB through riders to spending bills or 
other “must-pass" legislation; and tens of thousands of people have signed petitions appealing 
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to lawmakers to back the Consumer Bureau in its specific efforts to rein in the abuses of triple- 
digit interest, debt-trap consumer lenders : combat auto-lending practices that systematically 
lead to the overcharging of black and Hispanic borrowers: and end the used of forced arbitration 
clauses to strip consumers of their ability to take companies to court . 

Thank you for your consideration. 


Sincerely, 

Americans for Financial Reform 

ColorOfChange 

CREDO Action 

National Council of LaRaza 

National People’s Action 

Other 98 

Public Citizen 
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Americans for 
Financial Reform 


April 5, 2016 
Dear Senator, 

Americans for Financial Reform (AFR)' appreciates the opportunity to provide this statement for 
the record of the Senate Committee on Banking, Housing on Urban Affairs regarding the Effects 
of Consumer Finance Regulations. It is less than five years since the Consumer Financial 
Protection Bureau (CFPB) was established. Since then, the CFPB has fulfilled Congress’s vision 
of a federal agency with “the authority and accountability to ensure that existing consumer 
protection laws and regulations are comprehensive, fair, and vigorously enforced.”^ Through its 
rulemaking, supervision, enforcement, and consumer education and complaint system, the CFPB 
has made enormous strides in ensuring that the financial marketplace is fair to consumers. Its 
rules and supervision have already begun to reform the industry’s conduct, making banks and 
other financial services companies more attentive to consumers’ rights. 

In this statement, AFR focuses in particular the CFPB’s enforcement successes, the need to 
retain its statutory structure, and some of the CFPB’s priorities in the coming years. AFR 
members are submitting statements for the record on issues we did not address in this short 
statement, and we ask the Committee to give those statements full consideration. 

Enforcement 


Director Cordray has been straightforward in stating that “the Consumer Bureau fully intends to 
be the ‘cop on the beat’ that was envisioned when the financial reform law was enacted.”^ 
Through its enforcement actions, the CFPB has lived up to those words, resolving more than 80 
cases and securing $ 1 1 .2 billion in relief for consumers - more than four times what the Bureau 
has spent on all functions over the course of its existence. These settlements have also yielded 
more than $375 million in fines. 

A few examples illustrate the breadth of the CFPB’s successes: 


' AFR is a coalition of more than 200 national, state and local groups who have come together to 
reform the financial industry. Members of our coalition include consumer, civil rights, investor, retiree, 
community, labor, faith based and business groups. A list of AFR member groups is attached to this letter. 

^ Joint Explanatory Statement of the [Dodd-Frank] Committee of Conference, at 874 (June 29, 20 1 0), 
http://w'ww, llsdc.org/assets/DoddFrankdocs/dodd-frank-act-jt-expl-statement. pdf 

’ Richard Cordray, Prepared Remarks of CFPB Director Richard Cordray at the National Association 
of Attorneys General (Feb. 23, 2015), http://www.consumerfinance.gov/newsroom/prepared-remarks-of- 
cfpb-director-richard-cordray-at-the-national-association-of-attomeys-general-2/. 


1629 K Street NW 10*' Floor Washington, DC 20006 | 202.466.1885 | ourfinancialsecurity.org 
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• Securing $1.8 billion in refunds for the credit card customers of Citibank, Bank of 
America,^ and JP Morgan Chase^ for worthless add-on products like fraud monitoring 
services and deceptively-marketed insurance, 

• Entering into a $2.1 billion settlement with Ocwen for systematically overcharging 
homeowners by misapplying their payments and adding unauthorized fees, and by 
misleading homeowners and courts in the foreclosure process,^ 

• Securing a $530 million default judgment against Corinthian,* a for-profit school that 
swindled students into paying for worthless degrees and then engaged in illegal debt 
collection in its private student loan program, as well as $480 million in debt relief for 
affected students.’ 

• Putting an end to the unfair practices of dozens of other companies in other cases. To take 
one example, in December 2015, the CFPB stopped CarHop from continuing to convey 
inaccurate information to credit reporting agencies; CarHop also agreed to pay a 
$6,465,000 civil penalty in recognition of the 84,000 customers already been harmed by 
its false reports.'’ 

In the face of these law enforcement successes and their tangible results for consumers, the 
CFPB’s critics assert that the Bureau is engaging in “rulemaking by enforcement,” This is simply 
a pejorative label for routine agency practice. For more than a century. Congress has recognized 
the necessity of having agencies make judgments on a case-by-case basis, particularly in 
stopping unfairness in the marketplace. As the legislators who passed the Federal Trade 
Commission Act in 1914 wrote, “[i]t is impossible to frame definitions which embrace all unfair 
practices. There is no limit to human inventiveness in this field. Even if all known unfair 
practices were specifically defined and prohibited, it would be at once necessary to begin over 
again.”" 


* http://www.consumerfinance,gov/newsroom/cfpb-orders-citibank-to-pay-700-million-in-consumer- 
relief-for-illegal-credit-card-practices/ 

’ http://www.consumerfinance.gov/newsroom/cfpb-orders-bank-of-america-to-pay-727-milHon-in- 
consumer-relief-for-illegal-credit-card-practices/ 

^ http://www.consumerfinance.gov/newsroom/cfpb-orders-chase-and-jpmorgan-chase-to-pay-309- 
million-refund-for-illegal-credit-card-practices/ 

’ http://www.consumerfinance,gov/newsroom/cfpb-state-authorities-order-ocwen-to-provide-2-billion- 
in-re!ief-to-homeowners-for-servicing-wrongs/ 

* http://www.consumerfinance.gov/newsroom/cfpb-wins-default-judgment-against-corinthian-colieges- 
for-engaging-in-a-predatory-lending-scheme/ 

® http://www.consumerfinance.gov/newsroom/cfpb-secures-480-million-in-debt-relief-for-current-and- 
former-corinthian-students/ 

http://www.consuraerfinance.gov/newsroom/cfpb-orders-carhop-to-pay-6-4-million-penalty-for- 

jeopardizing-consumers-credit/ 

" House Report No. 1 142, 63d Congress, 2d Sess., at 1 9 (Sept. 4, 1914) cited with approval FTC v, R. 

F. Keppel & Bro., Inc., 291 U.S. 304, 312 n.2 (1934). 
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Similarly, the Supreme Court has long recognized that case-by-case adjudication is entirely 
appropriate and necessary for an administrative agency: 

Not every principle essential to the effective administration of a 
statute can or should be cast immediately into the mold of a 
general rule. Some principles must await their own development, 
while others must be adjusted to meet partieular, unforeseeable 
situations. In performing its important functions in these respects, 
therefore, an administrative agency must be equipped to aet either 
by general rule or by individual order. To insist upon one form of 
action to the exclusion of the other is to exalt form over neeessity. 

In other words, problems may arise in a case which the 
administrative agency could not reasonably foresee, problems 
which must be solved despite the absence of a relevant general 
rule. Or the agency may not have had sufficient experience with a 
particular problem to warrant rigidifying its tentative judgment into 
a hard and fast rule. Or the problem may be so speeialized and 
varying in nature as to be impossible of capture within the 
boundaries of a general rule. In those situations, the agency must 
retain power to deal with the problems on a case-to-case basis if 
the administrative process is to be effective. There is thus a very 
definite place for the case-by-case evolution of statutory 
standards.'^ 

At bottom, objection to case-by-case development of the law is an objection to the entire 
common law system that forms the foundation of Anglo-American law. The feigned outrage at 
this ordinary and longstanding practice is simply a pretext to complain about the CFPB’s success 
in fulfilling its mission to enforce consumer finance laws. 

Structure 


The CFPB’s success has confirmed the wisdom of creating an agency accountable to a single 
Director with the independent funding to shield financial regulation from undue politicization. 

Vesting a single director with responsibility for the Bureau’s functioning facilitates effective 
decision-making and ensures a clear point of responsibility for the CFPB’s performance. A 
single-director structure for a financial regulator is nothing new: the Office of the Comptroller of 
the Currency, the regulator of national banks, has been headed by a single official since it was 


SEC V. Chenery Corp., 332 US 194, 201-202 (1947); accord NLRB v. Bell Aerospace Co., 416 US 
267 (1974); Conference Group, LLC v. FCC, 720 F. 3d 957 (D.C. Cir. 2013) (Rogers, J.) (“The 
Commission’s decision involved a statutory interpretation that could be rendered in the form of an 
adjudication, not only in a rulemaking. . . . Although the Commission stated its decision would apply to 
‘similarly situated’ providers, that is true of all precedents.’’). 
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established in 1863.’^ Since Congress established the Federal Housing Finance Agency in 2008, 
that agency has also been headed by a single director who can be removed only for 03030 .'“ 

The CFPB nevertheless faces many structural checks on its authority. Its rulemakings are subject 
to notice-and-comment procedures that provide opportunity for input by the affected industries, 
the public, and elected officials, and its rules may be challenged in court under the 
Administrative Procedures Act. Similarly, enforcement actions may be appealed to the courts. 
Unlike other bank regulators, the CFPB’s decisions are also subject to veto by the members of 
the Financial Stability Oversight Council,'^ and CFPB rulemakings that impact small businesses 
are initially reviewed by a panel of affected small businesses."’ The CFPB is also subject to 
extensive oversight through semi-annual testimony before each house of Congress’s committee 
of jurisdiction, annual Government Accountability Office audits, and frequent reports by the 
Inspector General. 

Independent funding is also a common characteristic of the federal bank regulatory agencies. 
Like the other federal bank regulators - the OCC, the FDIC, and the Federal Reserve - the CFPB 
does not receive appropriations. None of these agencies have ever been appropriated agencies. 
While other bank regulators have mechanisms to increase their own independent funding, only 
the CFPB’s budget is capped by Congress. The CFPB has proven itself prudent in the use of this 
funding. In FY2015, the CFPB spent $524.4 million, 17% less than its Congressionally- 
authorized cap of $63 1 .7 million and 49% less than the $ 1 .04 billion spent by the OCC. 

Future Policy Priorities 

The CFPB must continue to move forward on many pressing priorities. Despite the enormously 
successful initiatives of the past four-and-a-half years, consumers continue to face unfair, 
deceptive, and abusive practices when accessing financial services. To that end, AFR continues 
to urge the CFPB to move forward on each of the nine priorities it has identified for the next two 
years'’ as well as in a number of other areas. We discuss several, but not all, of these priorities 
below. 

Payday lending. AFR hopes and expects that the CFPB will soon propose a strong rule requiring 
all high-cost lenders, including payday, car title and installment lenders to confirm a borrower’s 
ability to repay in light of their income and expenses without defaulting on other bills and 
without taking out a new loan. This work is vital to stopping the worst abuses in predatory small 
dollar lending and the debt trap that has ensnared millions of Americans. 


12 U.S.C. § 1(b)(1). 

12 U.S.C. § 549 1(b). 

12 U.S.C. § 5513(a). 

5U.S.C. §601 

” CFPB Fact Sheet, Policy priorities over the next two years (Feb. 25, 2016), 
http://files.consumerfinance.gOv/f/20i602_cfpb_policy-priorities-over-the-next-two-years.pdf. 
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Arbitration. AFR urges the CFPB to propose a strong rule banning or restricting forced 
arbitration. Lenders and financial servicers use mandatory arbitration clauses to block consumers 
from joining together to seek compensation; these clauses typically force wronged consumers to 
individually bring their claims against large companies in a private arbitration system that is 
shaped by companies to favor their own interests. The empirical findings in the CFPB’s 
comprehensive report on the use of arbitration clauses unequivocally demonstrate that forced 
arbitration leaves consumers effectively powerless to hold companies accountable. 

Debt collection. AFR is encouraged that the CFPB has announced its intention to initiate a 
rulemaking process on debt collection. The CFPB receives more complaints about debt 
collection than any other issue, and it is vital that continued abuses be addressed by the Bureau. 

Student lending. AFR welcomes the CFPB’s attention to the student loan servicing market, 
including its ongoing collection of debt collection and private student loans. The CFPB recently 
solicited feedback from students on their student loan-related problems in the form of a Request 
for Information (RFl) on servicing,'* which received more than 30,000 comments. The 
information collected through this RFI was analyzed in a September report that found student 
loans are more distressed than other types of consumer debt, with more than l-in-4 student loan 
borrowers now delinquent or in default on a student loan, We urge the CFPB to use the lessons 
it learned from its September servicing report to inform future action to address ongoing failures 
in student loan servicing. 

Mortgage servicing. AFR looks forward to a final CFPB rule revising its mortgage servicing 
standards to address ongoing problems faced by homeowners. These problems include 
unnecessary delays in the processing of mortgage modification requests, family members being 
left unable to seek mortgage modifications after inheriting a home, and homeowners negatively 
impacted by the transfer of a mortgage from one servicer to another. Even after these rules are 
instituted, the CFPB will need to address mortgage servicing issues involving the needs of 
borrowers with limited English proficiency and to take additional steps to maximize the number 
of borrowers able to access sustainable loan modifications as the housing market and policy 
environment change. 

Collection of data on lending to small businesses. AFR is very pleased to see the CFPB identify 
meeting its responsibility to collect data on lending to small businesses and women- and 
minority-owned businesses as a top priority.^" Small businesses are critical to job creation, and 
the founding of a successful small business is one of the ways for people to build wealth and get 
ahead. Unfortunately, small businesses - especially women- and minority-owned businesses - 


CFPB, Tell us about your student debt stress (May 14, 2015), 
http://www,consumerfinance.gov/blog/teli-us-about-your-student-debt-stress/. 

” CFPB, Student Loan Servicing (Sept. 29, 201 5), http://www.consumerfmance.gov/reports/stiident- 
loan-servicing/. 

“ See 15 U.S.C. § 1691C-2. 
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have trouble attracting needed capital.^' The CFPB’s data collection will provided a valuable tool 
to address this problem, and we hope that the CFPB will move quickly to establish this 
statutorily-required system. 

Data availability. AFR has been impressed by the success of the CFPB’s complaint database. In 
particular, AFR appreciates that consumer complaints are now available for public review with 
personally identifiable information redacted. We hope that the CFPB will also take steps to 
ensure the public disclosure of the maximum amount of information from both the Home 
Mortgage Disclosure Act database and the forthcoming small business lending database. We 
believe that it is possible to combine expansive disclosure with protecting borrowers’ legitimate 
privacy interests. 


* ♦ * 

Thank you for the opportunity to express AFR’s views on the success of the CFPB. If you have 
additional questions on these issues, please contact Brian Simmonds Marshall, AFR’s Policy 
Counsel, at brian@ourfmancialsecurity.org or 202-684-2974. 

Sincerely, 

Americans for Financial Reform 


Following are the partners of Americans for Financial Reform. 

All the organizations support the overall principles of AFR and are working for an accountable, 
fair and secure financial system. Not all of these organizations work on all of the issues covered 
by the coalition or have signed on to every statement. 

. AARP 

• A New Way Forward 

• AFL-CIO 
. AFSCME 

• Alliance For Justice 

• American Income Life Insurance 

• American Sustainable Business Council 

• Americans for Democratic Action, Inc 

• Americans United for Change 

• Campaign for America’s Future 


Karen Gordon Mills & Brayden McCarthy, The Slate of Small Business Lending: Credit Access 
during the Recovery and How Technology May Change the Game, HARVARD BUSINESS SCHOOL 
Working Paper 15-004, at 58 (July 22, 2014), http://www.hbs.edu/faculty/Publication%20Files/15- 
004_09blbf8b-eb2a-4e63-9c4e-0374f770856f.pdf. 
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• Campaign Money 

• Center for Digital Democracy 

• Center for Economic and Policy Research 

• Center for Economic Progress 

• Center for Media and Democracy 

• Center for Responsible Lending 

• Center for Justice and Democracy 

• Center of Concern 

• Center for Effective Government 

• Change to Win 

• Clean Yield Asset Management 

• Coastal Enterprises Inc. 

• Color of Change 

• Common Cause 

• Communications Workers of America 

• Community Development Transportation Lending Services 

• Consumer Action 

• Consumer Association Council 

• Consumers for Auto Safety and Reliability 

• Consumer Federation of America 

• Consumer Watchdog 

• Consumers Union 

• Corporation for Enterprise Development 
. CREDO Mobile 

• CTW Investment Group 

• Demos 

• Economic Policy Institute 

• Essential Action 

• Green America 

• Greenlining Institute 

• Good Business International 

• Government Accountability Project 

• HNMA Funding Company 

• Home Actions 

• Housing Counseling Services 

• Home Defenders League 

• Information Press 

• Institute for Agriculture and Trade Policy 

• Institute for Global Communications 

• Institute for Policy Studies: Global Economy Project 

• International Brotherhood of Teamsters 

• Institute of Women’s Policy Research 

• Krull & Company 

• Laborers’ International Union of North America 
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• Lawyers’ Committee for Civil Rights Under Law 

• Main Street Alliance 

• Move On 

• NAACP 

• NASCAT 

• National Association of Consumer Advocates 

• National Association of Neighborhoods 

• National Community Reinvestment Coalition 

• National Consumer Law Center (on behalf of its low-income clients) 

• National Consumers League 

• National Council of La Raza 

• National Council of Women’s Organizations 

• National Fair Housing Alliance 

• National Federation of Community Development Credit Unions 

• National Housing Resource Center 

• National Housing Trust 

• National Housing Trust Community Development Fund 

• National NeighborWorks Association 

• National Nurses United 

• National People’s Action 

• National Urban League 

• Next Step 

• OpenTheGovernment.org 

• Opportunity Finance Network 

• Partners for the Common Good 

• PICO National Network 

• Progress Now Action 

• Progressive States Network 

• Poverty and Race Research Action Council 

• Public Citizen 

• Sargent Shriver Center on Poverty Law 

• SEIU 

• State Voices 

• Taxpayer’s for Common Sense 

• The Association for Housing and Neighborhood Development 

• The Fuel Savers Club 

• The Leadership Conference on Civil and Human Rights 

• The Seminal 

• TICAS 

• U.S. Public Interest Research Group 

• UNITE HERE 

• United Food and Commercial Workers 

• United States Student Association 

• USAction 
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• Veris Wealth Partners 

• Western States Center 

• We the People Now 

• Woodstock Institute 

• World Privacy Forum 

• UNET 

• Union Plus 

• Unitarian Universalist for a Just Economic Community 
State and Local Partners 

• Alaska PIRG 

• Arizona PIRG 

• Arizona Advocacy Network 

• Arizonans For Responsible Lending 

• Association for Neighborhood and Housing Development NY 

• Audubon Partnership for Economic Development LDC, New York NY 

• BAC Funding Consortium Inc., Miami FL 

• Beech Capita! Venture Corporation, Philadelphia PA 

• California PIRG 

• California Reinvestment Coalition 

• Century Housing Corporation, Culver City CA 

• CHANGER NY 

• Chautauqua Home Rehabilitation and Improvement Corporation (NY) 

• Chicago Community Loan Fund, Chicago IL 

• Chicago Community Ventures, Chicago IL 

• Chicago Consumer Coalition 

• Citizen Potawatomi CDC, Shawnee OK 

• Colorado PIRG 

• Coalition on Homeless Housing in Ohio 

• Community Capital Fund, Bridgeport CT 

• Community Capital of Maryland, Baltimore MD 

• Community Development Financial Institution of the Tohono O’odham Nation, Sells AZ 

• Community Redevelopment Loan and Investment Fund, Atlanta GA 

• Community Reinvestment Association of North Carolina 

• Community Resource Group, Fayetteville A 

• Connecticut PIRG 

• Consumer Assistance Council 

• Cooper Square Committee (NY C) 

• Cooperative Fund of New England, Wilmington NC 

• Corporacion de Desarrollo Economico de Ceiba, Ceiba PR 

• Delta Foundation, Inc., Greenville MS 

• Economic Opportunity Fund (EOF), Philadelphia PA 

• Empire Justice Center NY 
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• Empowering and Strengthening Ohio’s People (ESOP), Cleveland OH 

• Enterprises, Inc., Berea KY 

• Fair Housing Contact Service OH 

• Federation of Appalachian Housing 

• Fitness and Praise Youth Development, Inc., Baton Rouge LA 

• Florida Consumer Action Network 

• Florida PIRG 

• Funding Partners for Housing Solutions, Ft. Collins CO 

• Georgia PIRG 

• Grow Iowa Foundation, Greenfield lA 

• I-Iomewise, Inc., Santa Fe NM 

• Idaho Nevada CDFI, Pocatello ID 

• Idaho Chapter, National Association of Social Workers 
. Illinois PIRG 

• Impact Capital, Seattle WA 

• Indiana PIRG 

• Iowa PIRG 

• Iowa Citizens for Community Improvement 

• JobStart Chautauqua, Inc., Mayville NY 

• La Casa Federal Credit Union, Newark NJ 

• Low Income Investment Fund, San Francisco CA 

• Long Island Housing Services NY 

• MaineStream Finance, Bangor ME 

• Maryland PIRG 

• Massachusetts Consumers’ Coalition 
. MASSPIRG 

• Massachusetts Fair Housing Center 

• Michigan PIRG 

• Midland Community Development Corporation, Midland TX 

• Midwest Minnesota Community Development Corporation, Detroit Lakes MN 

• Mile High Community Loan Fund, Denver CO 

• Missouri PIRG 

• Mortgage Recovery Service Center of L.A. 

• Montana Community Development Corporation, Missoula MT 

• Montana PIRG 

• New Economy Project 

• New Hampshire PIRG 

• New Jersey Community Capital, Trenton NJ 

• New Jersey Citizen Action 

• New Jersey PIRG 

• New Mexico PIRG 

• New York PIRG 

• New York City Aids Housing Network 

• New Yorkers for Responsible Lending 
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• NOAH Community Development Fund, Inc., Boston MA 

• Nonprofit Finance Fund, New York NY 

• Nonprofits Assistance Fund, Minneapolis M 

• North Carolina PIRG 

• Northside Community Development Fund, Pittsburgh PA 

• Ohio Capital Corporation for Housing, Columbus OH 

• Ohio PIRG 

• OligarchyUSA 

• Oregon State PIRG 

• Our Oregon 

• PennPIRG 

• Piedmont Housing Alliance, Charlottesville VA 

• Michigan PIRG 

• Rocky Mountain Peace and Justice Center, CO 
. Rhode Island PIRG 

• Rural Community Assistance Corporation, West Sacramento CA 

• Rural Organizing Project OR 

• San Francisco Municipal Transportation Authority 

• Seattle Economic Development Fund 

• Community Capital Development 

• TexPIRG 

• The Fair Housing Council of Central New York 

• The Loan Fund, Albuquerque NM 

• Third Reconstruction Institute NC 

• Vermont PIRG 

• Village Capital Corporation, Cleveland OH 

• Virginia Citizens Consumer Council 

• Virginia Poverty Law Center 

• War on Poverty - Florida 

• WashPIRG 

• Westche-ster Residential Opportunities Inc, 

• Wigamig Owners Loan Fund, Inc., Lac du Flambeau WI 

• WISPIRG 

Small Businesses 

• Blu 

• Bowden-Gill Environmental 

• Community MedPAC 

• Diversified Environmental Planning 

• Hayden & Craig, PLLC 

• Mid City Animal Hospital, Phoenix AZ 

• UNET 
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ALLIANCE 


FOR A JUST SOCIETY 


The Honorable Senator Richard Shelby, Chairman 
The Honorable Senator Sherrod Brown, Ranking Member 
U.S. Senate Committee on Banking, Housing, & Urban Affairs 
534 Dirksen Senate Office Building 
Washington, DC 20510 


Dear Chairman Shelby and Ranking Member Brown, 

On behalf of the Alliance for a Just Society, I am writing to submit this statement for the record of the 
Committee's April 5 hearing titled "Assessing the Effects of Consumer Finance Regulations." 

The Alliance is a network of state-based community organizations that work with people in low- 
income communities across the country to advance economic opportunity and racial equity. Many of 
our affiliates' members are affected by the escalating crisis of family debt (including medical debt, 
mortgage debt, student loan debt, municipal fines/fees, and more). Because of this, we are highly 
concerned with the prevalence of unfair, deceptive, and abusive practices in the debt collection 
Industry, and we believe the Consumer Financial Protection Bureau should act promptly to establish 
new rules to protect consumers from collection-related abuses. 

The Alliance recently conducted a study of debt collection-related complaints published in the CFPB 
complaint database. In the two-year sample we examined, covering July 2013 to August 2015, there 
were nearly 75,000 published debt collection complaints. This study highlighted consumers' 
experiences of hardship and harassment at the hands of debt collectors, and underscored the need to 
develop new rules not only for third-party collectors and debt buyers, but also for creditors collecting 
debts. Please see the attached summary fact sheet and full report for more details on our research 
findings and recommendations for reforms to protect consumers from debt collection abuses. 

While we know some industry interests are intent on undermining the ability of the CFPB to protect 
consumers, we hope the committee's proceedings will explore the continuing threats of unfair and 
deceptive financial industry practices facing consumers, both in debt collection and In other areas, 
and the important role of the CFPB in curbing abusive practices that harm families, communities, and 
our economy. 


Sincerely, 



LeeAnn Hall 

Alliance Executive Director 


Alliance for a Just Society [ 3518 S. Edmunds St. J Seattle, WA 98118 j www.aliianceforajustsociety.org 
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FOR A JUST SOCIETY 


CONTINUING ABUSES BY DEBT COLLECTORS 


We recently conducted an analysis of debt collection-related complaints published in the CFPB complaint 
database. In the two-year sample we examined, covering July 2013 to August 2015, there were nearly 
75,000 published debt collection complaints. 

The breakdown of collection-related complaints by primary issue was as follows: 

• 42 percent were about continued attempts to collect debts consumers said they didn't owe; 

• 19 percent were about collectors' communication tactics; 

• 17 percent were about disclosures and verification of debts; 

• 8 percent were about false statements or representations; 

• 8 percent were about improper contact or sharing of information; and 

• 7 percent were about a collector taking or threatening an illegal action. 

The stories captured in the consumer complaint narratives are compelling. The following excerpts speak to 
the hardships consumers have suffered; 

• A consumer wrote about PRA Group : "A company called Portfolio Recovery has done all of these 
things: contacted family in other states, contacted employer, threatened me, calls multiple times a 
day from different numbers, won't tell me what this is for, etc. ... FOR SEVERAL YEARSi!!! Please 
stop them." 

• A consumer from Florida wrote about Encore Capital Group : "I have been receiving numerous calls 
from [Encore subsidiary] Midland Credit. They are looking for someone else, not me, for over a 
month. Sometimes it is automated and they just ring the phone; I called them back XXXX times and 
asked them to take off my number - calls keep coming. Today 1 spoke to a person that said he 
would remove it from the automated calls and now the manual calls have begun." 

• A consumer from Florida wrote about Navient : "I am writing on behalf of my XXXX year old XXXX. 
She Is paying on her grandson's XXXX XXXX XXXX loan, however they call her day and night 
requesting that she pay it off in full or they demand a very large payment. They threaten her with 
foreclosure and lawsuits. She pays monthly and they still call, they even call her on holidays. She 
asks them to stop calling and has put it in writing and the harassing calls continue. They've told her 
they'll call whenever they want and will continue until she pays off the loan. These calls are making 
her XXXX and I need to know what we can do to stop this harassment?" 

• A consumer from Colorado wrote about Dynamic Recovery Solutions : "Dynamic Recovery Solutions 
is contacting myself and my husband daily, with very threatening attitudes, I have received a letter 
in the mail also. This is not my debt, I do not owe this money and they will not leave us alone." 


For more information, see full report at: http://allianceforajustsociety.org/2016/01/debt-collectors-report/ 
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SIGNIFICANT ABUSES BY CREDITORS COLLECTING DEBTS 


In our analysis of collection-related complaints In the CFPB database, we looked at the 15 companies that 
received the most complaints related to debt collection activities. While debt buyers took the top two slots, 
it's important to note that six out of the 15 companies receiving the most collection-related complaints 
were original creditors (the list included many of the biggest banks). The high incidence of creditors on this 
list underscores the need to develop new rules for creditors collecting debts. 

Examining the breakdown of complaints by type for creditors, looking at Citigroup as an example, we found 
in a sample of more than 1,500 complaints: 

• 34% were about continued attempts to collect debts consumers said they didn't owe; 

• another 31% were about communication tactics; 

• 13% were about disclosure and verification issues; 9% about improper contact or sharing of 
information; 7% about false statements; and 6% about taking or threatening illegal actions. 

The consumer complaint narratives underscore that consumers' experiences with creditors can be just as 
harrowing as with third-party collectors. For example: 

• A consumer from South Dakota wrote about Capital One : "This company calls me repeatedly 
throughout the day, every day of the week. From morning until night. They have never left a 
message. They use multiple numbers to call me from. It interrupts me at work, it interrupts me at 
home while I care for my young son... They call XXXX times a day for months now." 

• A consumer from Texas wrote about Citigroup : "Letter sent to me pertaining to my DEAD husband's 
account. My husband died on XXXX XXXX, 1991 (almost XXXX years ago). I believe the account was 
paid off, but 1 might be wrong. But 1 do believe there is a statute of limitations with debt collections. 

! would consider XXXX years within that limit..." 

• A consumer from Washington wrote about Wells Fargo : "My wife and I have been getting harassing 
phone calls on our cell phones and at work about a debt we know nothing about. (They called her 
XXXX in the last five days at work and told her manager she would be served papers at work when 
she returned.) They are claiming we owe a debt to Wells Fargo from 2005 (well past the six-year 
statute of limitations in Washington state). They say we are going to be sued and that her wages will 
be garnished." 

• A consumer from Washington wrote about Bank of America : "An automatic call placed many times 
from XXXX states that there is fraudulent activity associated with my name and Social Security 
number. To avoid XXXX charges being filed against me, they then give me a case number of XXXX 
and a contact number XXXX. When calling the XXXX number, the operator tells me that I will be 
sued if I don't come to an agreement even though it is a time-barred debt. They continue to calf 
even after I tel! them the debt is not valid." 


For more information, see full report at: http://allianceforajustsociety.org/2016/01/debt-collectors-report/ 
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ALLIANCE 

FOR A JUST SOCIETY 


TAKING ACTION, MAKING CHANGE 


The Alliance for a Just Society's mission is to execute local, state 
and national campaigns and build strong affiliate organizations 
and partnerships that address economic, racial, and social inequities. 

► www.allianGeforajustsociety.org 
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Protection Bureau. 
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Introduction 

I n November 2013, the Consumer Financial Protection Bureau (CFPB) 
released an advance notice of proposed rulemaking signaling that it would 
consider whether new rules are warranted to protect consumers from unfair, 
deceptive and abusive debt collection practices.’ The Bureau received over 
23,000 comments in response.^ 


As port of this process, the Bureau is also conducting 
a survey of thousands of consumers to gather input 
on their experiences vhth debt collectors as port of 
its pre-rulemaking process. Pre-rule activities, includ- 
ing the expected convening of a Small Business Ad- 
vocacy Review panel meeting under the Small Busi- 
ness Regulatory Enforcement Fairness Act (SBREFA), 
are anticipated to continue at least through February 
2016.^ 

Meanwhile, the CFPB also has been accepting 
consumer complaints about debt coOection practices 
since July 2013 and began making details of many of 
these complaints publicly available through its con- 
sumer complaint database starting in November 
2013.'’'^ As of August 11, 2015, the database contained 

Background 

PREVALENCE OF DEBTS IN COLLECTIONS 
ACROSS U.S. AND IN STATES 

Practices in the debt collection industry hove im- 
plications for a surprisingly large shore of the U.S. 
population. According to the Urban Institute's 2014 
study Delinquent Debt in America, roughly 77 mil- 
lion Americans, or 35 percent of adults with a credit 
file, have a report of debt in collections. The aver- 
age amount in collections is $5,178 — more than 
four months' wages for a full-time worker earning 
the federal minimum wage.^ 

The share of people with debts reported in 
collections is even higher in some states, the Urban 
Institute study found. In Alabama, Arkansas, the 
District of Columbia, Florida, Georgia, Kentucky, 
Louisiana, Mississippi, Nevada, New Mexico, North 
Carolina, South Carolina, Texas, and West Virginia, 
the share of adults with debt in collections tops 40 
percent.^ 

Of the 100 largest Metropolitan Statistical Areas 
(MSAs) in the U.S., more than a quarter hove shores 


records for 74,376 debt collection-related complaints. 
(This number does not reflect the total number of com- 
plaints submitted, as the CFPB excludes many com- 
plaints in adherence to its privacy policy.) 

This report examines the share of Americans 
affected by debt collection issues, trends in the debt 
collection industry, and patterns in the collections- 
related complaints in the CFPB complaint database. 
The report contains detailed profiles of the 15 
companies with the most debt collection-related 
complaints filed against them in the CFPB complaint 
database (these companies include a mix of debt 
buyers, third-party collection agencies, and original 
creditors). The report concludes with a series of 
recommendations for the debt collection rulemaking. 
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of their adult populations with debt in collections 
exceeding 40 percent. McAllen, Texas, has the 
highest share at 52 percent.® 

While debt collection practices impact a broad 
swath of Americans, evidence suggests increases 
in aggressive collection practices — in particular, 
the rise in debt collection lawsuits and resulting 
court judgments against consumers — dispropor- 
tionately impact communities of color. A recent 
expose by Pro Publica found: "Our analysis of five 
years of court judgments from three metropolitan 
areas — St. Louis, Chicago and Newark — showed 
that even accounting for income, the rate of judg- 
ments was twice as high in mostly black neighbor- 
hoods as it was in mostly white ones."® 

ABOUT THE U.S. DEBT 
COLLECTION INDUSTRY 

INDUSTRY GROWTH AND SCALE 
Debt collection is a $13 billion industry in the U.S.'® 
More than 50 percent of industry revenues comes 
from third-party collections agencies, while close to 
one-third come from debt buyers," 

The debt buying industry, in particular, has grown 
rapidly since its inception during the Savings & Loan 
crisis of the late 1980s and early 1990s. Today, two of 
the three largest debt collectors are primarily debt 
buyers, and these companies hove experienced ex- 
plosive grovrth: 

► Encore Capital Group increased its revenues 
from $381 million in 2010to nearly $1.1 billion 
in 2014. Over that period, Encore doubled its 
profits from $49 million to $104 million.'^ 

► PRA Group increased its revenues from 
$373 million in 2010 to $881 million in 2014. 
Over that time, PRA more than doubled its 
profits from $73 million to $177 million (with a 
profit margin of 20 percent in 2014).'® 

LEGAL AND ENFORCEMENT FRAMEWORKS 
Third-party debt collectors and debt buyers are 
governed under federal law by the Fair Debt Collection 
Practices Act (FDCPA). This law was enacted in 1977 
to "eliminate abusive debt collection practices by debt 
collectors, to [ensure] that those debt collectors who 
refrain from using abusive debt collection practices 
are not competitively disadvantaged, and to promote 


MARKET SHARE, DEBT COLLECTIONS 
INDUSTRY, 2014 


Percentage of Total 


Rank 

Company 

Market Revenue 


'.Expert Global Soiu 

8 8% 

2 

Encore Capital Group, Inc. 

7.5% 

'.3'. 

PRA Group, Inc. 



Source: IBISWorld Debt Collection Agencies in the U.S. Industry 
Report, April 2015 


consistent Stale action to protect consumers against 
debt collection abuses. "'■* 

The FDCPA prohibits debt collectors from engaging 
in "unfair, deceptive, and abusive acts and practices" 
in collecting debts. Its definition of "debt collectors" 
encompasses third-party debt collectors and debt 
buyers, but it does not include original creditors. The 
Consumer Financial Protection Bureau {CFPB), cre- 
ated by the Dodd-Frank Wall Street Reform and Con- 
sumer Protection Act of 2010, and the Federal Trade 
Commission (FTC) are responsible for enforcement of 
the FDCPA. 

In addition, Section 1031 of the Dodd-Frank Act 
gives the CFPB direct rulemaking and enforcement 
authority to protect consumers from unfair, deceptive, 
or abusive acts or practices (or "UDAAP" authority) in 
connection with consumer financial products and ser- 
vices. Debt collection activities fall within the CFPB's 
UDAAP authority, and the CFPB has already taken a 
number of enforcement actions against companies 
it determined were engaging in unfair, deceptive or 
abusive debt collection activities. 

According to the CFPB's March 2015 annual report 
on debt collection issues, in 2014, "the CFPB and the 
FTC provided almost $700 million in relief to consum- 
ers who were subject to illegal collections practices; 
the CFPB collected $13 million in fines, and took seven 
enforcement actions involving egregious debt collec- 
tion violations; the FTC's enforcement actions resulted 
in 47 businesses and individuals being banned from 
the debt collection business."'® 

Both the CFPB and the FTC log consumer complaints 
about debt collectors who may hove violated the 
FDCPA or other laws. The CFPB began accepting 
complaints in the second half of 2013. In 2014, the 
CFPB reported receiving 88,300 complaints related to 
debt collection, more than any other industry under 
the CFPB's purview, including a variety of financial 
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industries. Additionaliy, the FTC, which also receives 
complaints from consumers, noted that it receives 
more complaints about debt collection than any other 
industry,'*^ 

In November 2015, the FTC announced an unprec- 
edented partnership with state and local low enforce- 
ment across the country as part of a "crackdown" 
resulting in 30 new actions taken against "rogue col- 
lectors." Offenses include attempts to collect on debts 
that are not actually owed and improper threats of 
arrest and wage garnishment.'^ 

Around the time the CFPB began accepting debt 
collections complaints, it also announced its inten- 
tion to create new rules for debt collectors. The CFPB 
cited several reasons for the proposal, including the 
need for increased information accuracy, more in- 
formed consumers and fair communication tactics.^ 
The CFPB collected tens of thousands of public com- 
ments, hosted roundtable discussions, and conducted 
consumer and business surveys to gather input from 
a wide range of stakeholders. Currently the rulemak- 
ing remains in a "pre-rule" status, meaning the CFPB 
is still collecting information.^' 

PREVIOUSLY DOCUMENTED ISSUES 

Identified patterns of problematic practices in the 

debt collection industry include: 

► Consumer harassment: Debt collectors have 
been criticized for aggressive and harassing 
collection tactics. In 2013, the FTC secured 
a S3. 2 million penalty against Expert Global 
Solutions, the largest debt collector in the 
world, for "employing harassing collection 
calls, disclosing consumers’ debts to third 
parties, and continuing collection efforts 
without verifying debts even after consumers 
said they did not owe those debts."^' A 2013 
study by the FTC found that, in a sample of 
accounts purchased by debt buyers, only 


51 percent of disputed debts were verified by 
the debt buyers.^^ 

► Pursuit of iime-barred debt: Debt portfolios 
purchased by debt buyers often include 
accounts for debts that are too old to show 
up on credit reports or to be pursued through 
the legal system. {The statutory limitations 
defining the age at which debt can no longer be 
pursued vary by state.) But debt buyers seeking 
to collect payments on time-barred debts may 
still threaten to sue or employ other aggressive 
and deceptive tactics to induce consumers 

to make a payment, which can "restart the 
clock" on the statute of limitations.^^ 

► fncomp/ete documentation: When a debt 
buyer purchases a portfolio of accounts, infor- 
mation is often incomplete and documenta- 
tion lacking. The FTC's 2013 study examining 
over 5 million accounts purchased by the 
largest debt buyers found that only 1 1 percent 
of reviewed accounts included the principal 
amount owed and only 46 percent specified 
the name of the original creditor. An examina- 
tion of documentation at the time of purchase 
for 3.9 million accounts found only 12 percent 
of accounts included any account documents 
(such as account statements, terms and condi- 
tions documents, or application documents). 

► Mass litigation: One estimate claims the third 
largest debt collector, PFIA Group Inc., was 
pursuing up to 1.5 million individual accounts 
in court at once in 2013. At that time, legal 
actions represented an estimated 47 percent 
of PRA Group’s collection activities outside of 
bankruptcy.^^ In 201 1, debt buyers filed more 
than 200,000 cases in New York state alone. 

In 2014, there were 130,000 lawsuits in Cook 
County, Illinois.^® A study of 4,400 lawsuits 
filed in Maryland by debt collectors in 2009 
and 2010 found that more than 99 percent of 


The 15 companies with the most debt collection-related complaints lodged against them in 
the CFPB's consumer complaint database, together with individuals associated with those 
companies, have collectively spent hundreds of millions of dollars on federal lobbying and political 
contributions since 2001, according to an analysis of data from the Center for Responsive Politics. 
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judgments against defendants were obtained 
without trial and less than 2 percent of defen- 
dants had lowyers.^^ 

► Hobo-signing; Some large debt collectors 
hove been penalized for using "robo-signing" 
tactics, wherein individuals sign huge num- 
bers of court case affidavits — too many for 
the signers to know the details of each case 
— in order to increase the number of lawsuits 
the companies can file without hiring more 
people/® 

iMDUSTRY INFLUENCE 

The CFPB's role in establishing rules and initiating 
enforcement actions to protect consumers from un- 
fair, deceptive and abusive debt collection practices 
is particularly important because of the significant 
investments companies engaging in collection activi- 
ties hove made to gain influence in Congress. 

The 15 companies with the most debt collection- 
related complaints lodged against them in the CFPB’s 
consumer complaint database, together with indi- 
viduals associated with those companies, hove col- 
lectively spent hundreds of millions of dollars on fed- 
eral lobbying and political contributions since 2001, 
according to an analysis of data from the Center for 
Responsive Politics. 

Of the 15 companies, eight companies and/or 
individuals associated with those companies — 
which include Encore Capital Group, PRA Group, 
Citigroup, Capital One, JPMorgan Chase, Bank of 
America, Navient and Wells Fargo — hove made 
material contributions to federal candidates and 
political parties since 2001, totaling a combined 
$94,9 million.^® 

Meanwhile, six of the 15 companies — including 
Encore Capital Group, Citigroup, Capital One, JPMor- 
gan Chase, Bank of America and Wells Fargo — have 
reported material spending levels on federal lobby- 
ing, totaling $284.9 million since 2001.®^ 

These figures constitute total political contribu- 
tions and lobbying spending by these entities and 
associated individuals. While these sums of money 
were not spent entirely to further specific interests 
around debt collection, the figures speak to the 
overall influence these entities hold in Congress. As 
such, the aggregate figures underscore the impor- 
tant role of independent, agency-level rulemaking 
to ensure meaningful protection for consumers. 


COMPLAINTS ABOUT DEBT COLLECTION 
PRACTICES FROM THE CFPB CONSUMER 
COMPLAINT DATABASE 

Consumer complaints filed with the Consumer Finan- 
cial Protection Bureau suggest that unfair, deceptive 
and abusive tactics are prevalent in the debt collec- 
tion industry. This report analyzes a sample of 74,376 
consumer complaints received by the Consumer Fi- 
nancial Protection Bureau between July i 0, 20 1 3, when 
the CFPB first began accepting complaints about 
debt collections, and August 7, 2015. The sample ex- 
cludes complaints in which the complainant did not 
specify debt collections as the primary "product." The 
sample contains only those complaints made publicly 
available by the CFPB. (Tens of thousands of debt col- 
lections complaints are not publicly available due to 
requests for privacy, limited data quality and other 
reasons.)^* 

CONSUMER COMPLAINTS BY ISSUE AND SUS-iSSUE 
The breakdown of complaints by issue and sub-issue 
within the database provides an illustrative picture 
of consumers’ self-reported experiences of different 
types of unfair, deceptive and abusive practices. (See 
table, Fbge 5.) 

Consumers' most common complaint is that they ore 
repeatedly being requested to pay a debt they do not 
believe they owe: 30,905 complaints (42 percent) specify 
this issue. Of the complaints with "continued attempts to 
collect debt not owed" as their specified issue, 63 per- 
cent indicate "debt is not mine" as the sub-issue of their 
complaint, 27 percent state the debt was paid 6 percent 
state the debt resulted from identity theft, and 4 percent 
state the debt was discharged in bankruptcy. 

The second most common complaint relates to the 
communication tactics used by debt collectors: 13,966 
complaints (19 percent) cite this issue. Of those, 
62 percent specify "frequent or repeated calls," 19 
percent state the collector threatened legal action, 
8 percent relate to companies calling after being sent 
written notices to cease communication, 7 percent 
relate to companies using obscene, profane or abu- 
sive language, and 4 percent relate to collectors call- 
ing outside the hours of 8 a.m. to 9 p.m. 

Third, 12,992 complaints (17 percent) relate to debt 
disclosures and verification of debts. Of those, 69 per- 
cent of those consumers report that debt collectors did 
not provide documentation believed by the consumer 
to be necessary for verification of the debt. Another 
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DEBT COLLECTION-RELATED COMPLAINTS 
BY COMPLAINT TYPE 

Types of products identified by consumers who submitted 
complaints on debt collections to the CFPB between July 7, 2013 
and Aug. 7, 2015. 



Number of 

% of Total 

issue identified 

Complaints 

Complaints 

'CGntinueci 'attempts .colte'ct debt hot owed; > 3b,905',' 

42%'-^ 

Communication tactics 

13,966 

19% 

, Disclosure verificatiod of debt s;. 

' 12,992 

17% 

False statements or representation 

6,077 

8% 

'mpxper contact cr sharing of info 5.6fiQ 

-'8% 

Taking/threatening an illegal action 

4.836 

.7% 

:'Tbtar,"": ly D-y.nt:''"::':; 




Number of 

% of Total 

Siife-lssue Identified 

Complaints 

Complaints 

Debt isnot mine; .. 



Not given enough info to verify debt 

8.920 

12%, 

Ffe^'lient Grrepeated calls »25') 


Debt was paid 

8.310 

11% 

Attempted to coiled wrong amount 4.626' 


Right to dispute notice not received 

3,255 

... , 4% 

nfeateneo to ta^e legat action 

653 


Talked to a third party about my debt 

2,620 

, 4% 

Dec* resulted from 'centtli' theft 'J 


Contacted me after I asked not to 

1,525 

2% 


•-hreatspeGtosueontoooffi-debtTv;^,- M % 


Threatened arrest/jaii if do not pay 1,433 2% 

Conttctso enobye' after asked not to 
Debt was discharged in bankruptcy . 1,270 2% 

Called after', s&ht^tbtv'C^e of 

Used obscene/profane/abusive language 999 1% 

Not ttisciQSsd as an attempt (0 wllect ai> » 

Impersonated an attorney or official 721 1% 

Sw<lw/op«pafB6tt(ep%«tofsun \ 

Seized/Attempted to seize property 556 1 % 

tS'Qscfas n-9p.m , 

Indicated committed crime not paying 546 1% 

Sued where didn't live/sign for debt 198 0.3%' 

(hdicated shouldn't respond tQ lawsuit 184 ^ 0-^^ 

Contacted m e i nstead of my attorney 137 Q.2% 

'Ttatar " ' Z 

Source; CFPB Consumer Complaint Database 


25 percent report they did not receive a "right to dis- 
pute" notice, which is required by the FDCPA. The re- 
maining 6 percent state the company did not disclose 
that the communication was an attempt to collect a 
debt (also required by the FDCPA). 

False statements or representations are cited in 
6,077 complaints (8 percent). Of these, 76 percent 
report attempts to collect the wrong amount of debt. 
Another 12 percent report collectors impersonated an 
attorney, law enforcement or government official. In 
9 percent of these complaints, consumers report the 
collector indicated the consumer had committed a 
crime. And in 3 percent, consumers report they were 
told they should not respond to a lawsuit. 

Consumers cite improper contact or sharing of in- 
formation as the primary reason for 5,600 complaints 
(8 percent). Of those, 47 percent report the collector 
talked to a third-party about the debt. Another 27 per- 
cent indicate the collector contacted the consumer af- 
ter being asked not to do so, 24 percent report the col- 
lector contacted an employer after being asked not 
to do so, and 2 percent report the collector contacted 
the consumer instead of her/his attorney. 

Finally, 4,836 complaints (7 percent) relate to debt 
collectors taking or threatening an illegal action, Of 
those, 30 percent report threats to sue on time-barred 
debt, 30 percent report they were told they would be 
arrested or sent to jail if they did not pay, 1 5 percent 
report being sued without proper notification, 1 1 per- 
cent cite seizures or attempts to seize property, 10 
percent cite collection or attempts to collect from ex- 
empt funds, and 4 percent cite attempts to sue where 
the consumer didn't live or sign for the debt. 

The table at left summarizes the public complaint 
data by type of complaint. 


Type ». ? 

Number of 
Complaints 

Percentage 
of Named 
Complaints 

Credit care 

15,524 

ifiliSR 

Medica: 

■ ' 9.081 . : 

25% 


b,‘'- '■1.542' 


Student loan 

2,978; 

. ■■ .8% 

Mortgage 

'-'nyAsSi, 


Auto 

1,941 

.■■■ , 5% 

hea .■ 

, 21.7. 


Unidentified 

16,288 



Source: CFPB Consumer Complaint Database 
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CONSUMER COMPLAINTS BY DEBT TYPE 
The complaint database also includes information 
about the type of debt to which each complaint re- 
lates, Among the complaints identified with a single 
specific debt source, credit card debt is by for the 
most common type of debt connected to coUection- 
related complaints. Medical debt is the second most 
common debt type. (See table, Page 5.) 


EXCERPTS FROM COMPLAINT NARRATIVES 
While the tallies of complaints by issue area and 
debt type are instructive, the numbers tell only part 
of the story, A significant shore of complaints in the 
public database also include complaint narratives, 
and these narratives speak to the level of frustration 
consumers experience as a result of their contact with 
debt collection agencies. 


A sampling of quotes, with identifying information redacted with "XXXX," from these narratives include: 

► "A company called Portfolio Becovery has done all of these things: contacted family in other states, 
contacted employer, threatened me, calls multiple times a day from different numbers, won't tell me 
what this is for, etc, , . . FOR SEVERAL YEARS!!!! Please stop them." 

► "They call every day XXXX times a day and I tell every single XXXX of them says they will take me 
off the list and they do not!!!! This is unacceptable! They are looking for XXXX and he doesn't live at 
this number because this number is a XXXX, which I've also said before. This disrupts the flow of my 
office and it must stop. XXXX of them accused me of lying and said they were going to take this XXXX 
guy to court if he doesn't come to the phone ... What?/" 

► "This company calls me repeatedly throughout the day, every day of the week. From morning until 
night They have never left a message. They use multiple numbers to call me from. It interrupts me at 
work. It interrupts me at home while I care for my young son. I have answered XXXX in the past but 
nobody communicated on the other line. They call XXXX times a day for months now." 

► "Heceived a robocall from XXXX, saying he was going to deliver a summons in the next 24 hours and 
to be available with XXXX forms of ID, etc., and to call XXXX. I called. Spoke to XXXX, from XXXX 
XXXX XXXX. told him I dispute the debt, that it is time-barred, and that the kind of robocall they are 
doing is illegal He said, 'Hey, let's resolve this now: I will make it go away for $1,900.' I told him, 'I 
don't have any money and they are not allowed to call that phone number any more fit's not mine).' 
He hung up on me. I called back asking for the company address and summons and court case 
number He said it would be delivered. I told him I didn't want to wait, that I wanted the information 
so I could turn it over to a lawyer ASAP He said it would be delivered by summons and hung up. The 
summons never came and they hang up on me when I call to ask for their info and the info on the 
court case they claimed they have filed ..." 

► "I made a payment agreement around XXXX, 2014, with Allied Interstate about a non-/ederal private 
student loan that I am in default. Last month, due to hardship. I requested a month off payments. After 
that period they started attempting to call me. I requested not to be called since they always interrupt 
me while working. They debited my bank account already, thus resuming payments, yet they con- 
tinue to call non-stop demanding to give me an update. Now they are harassing my domestic partner 
by phone XXXX XXXX, asking her personal questions about our relationship. They have no reason to 
call since payments are being currently made. I do not wish to talk to them." 

► "Letter sent to me pertaining to my DEAD husband's account. My husband died on XXXX XXXX, 1 991 
(almost XXXX years ago). I believe the account was paid off, but I might be wrong. But I do believe 
there is a statute of limitations with debt collections. I would consider XXXX years within that limit. 
Also, if was sent to my current address that has never been associated with my dead husband at all. I 
am not listed on this account at all" 
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► "7 am writing on behaU of my XXXX year old XXXX. She is paying on her grandson's XXXX XXXX 
XXXX loan, however they call her day and night requesting that she pay it off in full or they demand 
a very large paym ent. They threaten her with foreclosure and lawsuits. She pays monthly and they 
still call, they even call her on holidays. She asks them to stop calling and has put it in writing and the 
harassing calls continue. They've told her they'll call whenever they want and will continue until she 
pays off the loan. These calls are making her XXXX and I need to know what we can do to stop this 
harassment?" 

► "An auiomadc call placed many times from XXXX states that there is fraudulent activity associated 
with my name and Social Security number. To avoid XXXX’ charges being filed against me, they then 
give me a case number of XXXX and a contact number XXXX. When calling the XXXX number, the 
operator tells me that 1 will be sued if I don't come to an agreement even though it is a time-barred 
debt. They continue to call even after I tell them the debt is not valid. " 

► "My wife and 7 have been getting harassing phone calls on our cell phones and at work about a debt 
we know nothing about. (They called her XXXX in the last five days at work and told her manager 
she would be served papers at work when she returned.) They are claiming we owe a debt to Wells 
Fargo from 2005 (well past the six-year statute of limitations in Washington state). They say we are 
going to be sued and that her wages will be garnished." 


These excerpts from compioint narratives indicate 
a high level of stress. According to the psychological 
reseorch literature, being in significant debt is itself 
a major stressor (in one study, "getting into debt 
beyond means of repayment" ranks as the fifth most 
stressful life event, next behind "immediate family 


member attempts suicide" and ahead of "period of 
homelessness," "immediate family member seriously 
ill," "unemployment," and "divorce": see table, 
below).^ Unfair, deceptive and abusive collection 
practices can only be expected to compound the 
stress involved. 


LIFE EVENTS INVENTORY 

Weightings of life event items by Cochrane and Robertson (2001), ranked in order of severity of weights. 


Rank 

Life event All 16-25 

26 

-35 

36-45 

46-55 

Male 

Female 


Death of spouse 


94;. 



"SiWi 


2 

Jaii sentence . 90.17 93 


88 

91 .. 

91, 

92 

89 

#il 

0=' -T.'J.i.lc 1 . 1 , p, n.be, 


87 

m 


liisii 

m 

4 

Immediate family me"': •: .iM'-n-tpc, mih uf.-' 'i' H) 


86 

88' 



89 

5 

Getting into debt ond mepns of repayment ci3 85 32 


79 

86 

87 

82 

86 

6 

Period of homelessness mostel or sleeping rough) 82,48 90 


73 

86 

■ 


84 


• Mmta.ate faml, member senoudy ill 


80 

- , 7a 

S£ 



8 

Unemploymei'i .'ll ■'*; 


79 

76 


-- 

80 

9 

fSi! 178'^ 82 


79. 

BIS 


illif 


10 

Break-up of family 80.60 86 


75 

79 



. 81 

11 ' Immedtaw family rneribersE''t to prisQr 


77 




mill: 

12 

Sudden and serious ii"03 ot 'vision or neanng 79 38 82 


73 

80 

- 


79 

1? Death of dose fnend y. 


77 





14 

Irifidelity of spouse/pe ■'■s' 79 23 50 


78 

SO 



81 




75 

s. -76 



IMII 


Sovrce,- Spurgeon, A., C.A. Jackson, andJ.R. Beach. "The Life Events Inventory: Re-Scaling Based on an Occupational Sample." Institute of 
Occupational Health, University of Birmingham. 31 Jan. 2001. Available at: http://occmed.oxfordjournals.Org/content/5 i /4/287.fii!Lpdf 
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COMPLAINTS BY COMPANY 

The 15 companies most commonly mentioned in the 
CFPB complaint database account for a combined 
total of 21,464 consumer complaints. Encore Capital 
Group leads the complaint tally with 4,684 filed 
complaints. PRA Group places second with 2,216 
complaints, and Enhanced Recovery Companyplaces 
third with 2,016 complaints. The next five companies 
in the list each have more than 1,000 filed complaints, 


and the remainder in the top 15 each have at least 
700. All 15 have at least 1 percent of total complaints. 

The table on Page 9 lists the companies with the 
most debt collection-related complaints logged in the 
CFPB complaint database. 

COMPLAINT CATEGORIZATION 

Complaints are categorized by issues and sub-issues, 

as follows: 


EXAMPLES OF ISSUES IDENTIFIED BY CONSUMERS IN COMPLAINTS 


Cominuriicatlon Tactics 

► Called after sent written cease of 
communication 

► Called outside of 8 a.m.-9 p.m, 

► Frequent or repeated calls 

► Threatened to take legal action 

► Used obscene/profane/abusive 
language 


Continued Attempts 
to Collect Debt Not Cwed 

► Debt is not mine 

► Debt resulted from identity theft 

► Debt was discharged in bankruptcy 

► Debt was paid 


Disclosure Verification of Debt 

► Not disclosed as an attempt to collect 

► Not given enough info to verify debt 

► Right to dispute notice not received 


False Statements 
or Representation 

► Attempted to collect wrong amount 

► Impersonated an attorney or official 

► Indicated committed crime not paying 

► Indicated shouldn't respond to lawsuit 


improper Contact 
or Sharing of Info 

► Contacted employer after asked not to 

► Contacted me after 1 asked not to 

► Contacted me instead of my attorney 

► Talked to a third party about my debt 


Taking/Threatening 
an Illegal Action 

► Attempted to/collected exempt funds 

► Seized/Attempted to seize property 

► Sued without proper notification of suit 

► Sued where didn't live/sign for debt 

► Threatened arrest/jail if do not pay 

► Threatened to sue on too old debt 
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Profiles of Companies 
with Most Consumer Complaints 
about Debt Collection Practices 
in the CFPB Complaint Database 


COMPANIES WITH MOST DEBT COLLECTION COMPLAINTS IN CFPB DATABASE 

CFPB debt collection complaints, accessed Aug, It, 2015; sample includes all publicly available debt collection complaints accrued between 
July 10, 2013, and Aug, 7, 2015 (n = 74,376); companies listed are those with one percenter more of total complaints. 


Rank 

Company 

Number of Complaints 

Core Business 

1 

Encore Capital Group, Inc 



Debt Buyer 

2 

PRA Group, Inc, 


2,216 

Debt Buyer 

3, 

Enhanced Recovery C emoany' LLC 


■•2,016 ' 

CxsMracto'r 

4 

Citibank (subsidiary c i'k ; 

1 c;53 

r'l-;,-:: Ti-.-.-'T-,- 

5 

Expert Q'ooal Scluoons, Inc ’ 


» 1,453 


6 

Resurgent Capital Set. . ' • 


1,161. 

Debt Buyer 

7 





Origin^! Creditor 

8 

GE Capital Retail (now Svnenrony f-mancial) 

1,140 . 

Oric'"a Creo'to’- 

9 - 





10 

JPMorgan Chase a Co, 


952 . . 

Ongma! Creoitor 

llil 

Pltea Inla'sate uLC -'uiii 




12 

Bank of America Corp, 




■i 

N,tvfentCcrp,' 





14 

Dynamic Recovery Solutions, LLC 





Weiis Fargo & Cc. ^ 






Source.' CFPB Consumer Complaint Database 
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PROFILE’’ 

► Business tvoe: Specialty finance 
company providing debt collections 
services for consumers and 
property owners across a broad 
range of financial assets. Portfolio 
purchasing and recovery, 

► Headouarters: San Diego, California 

► Employees: 5,400 

► Subsidiaries: 108 worldwide, 
including in tax havens like the 
Cayman islands (two companies) 
and Delaware (27 companies)^® 

► Stock: ECPG. NASDAQ 


ENCOR] 
GROUP, me. 


Encore Copilal Group is the nation's second-largest debt collector,^ 
controlling about 7.5 percent of the debt collections market in the U.S.^^ 
Encore has experienced rapid growth over the past five years: between 
2010 and 2014, Encore nearly tripled its annual revenues and more than 
doubled its profits.^ 

The CFPB has received more than twice as many debt collection- 
related complaints about Encore Capital Group as it has about any other 
company, with Encore alone responsible for more than 6 percent of all 
debt collections complaints in the complaint database. 


FmANCIAlS 

2010 

2011 

2012 

2013 

2014 

'^'N8T:INC^^T^ 'T:.. 



■■ $69M ; 


$104M 

REVENUE 

$381M 

$467M 

$556M 

$773M 

$1,0738 


13% 

13% 





Source; Momingstar.com 


EXECUTIVE COMPENSATION 

Kenneth A, Vecchione, President and Chief Executive Officer 

2010 2011 2012 2013 2014 

‘ ' v.156,327 

Source; Morningstarxom 


Total number of idefot 
coPectsors complaints filed 
with the CFPB 

4,684 

Source: CFP8 Consumer Complaint 
Database, between July 7. 2013 
and Aug. 7, 2015 


DEBT COllECTIONS 


issues Raised 8y Consumers to CFPR 

Frequency 

Percent 

Continued attempts to collect debt not owed ,, 



Disclosure verification of debt 

1.009 

22% 

:CommunicatlQnt 



False statements or representation : 

Taklngfttweatefw^l^itfega! a<a« 



improper contact or sharing of info 

■.'■■■222 ■■ 


Total 



Source: CFPB Consumer Complaint Database, between July 7, 2013 andAug. 7. 2015 
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EXAMPLE OF CONSUMER COMPLAINT 

"I have been receiving numerous calls from [Encore subsidiary] Midland 
Credit They are looking for someone else, not me, for over a month. Sometimes 
it is automated and they just ring the phone; I called them back XXXX times 
and asked them to take off my number — calls keep coming. Today I spoke to 
a person that said he would remove it from the automated calls and now the 
manual calls have begun." 

State: Florida 

Date: Submitted to CFPB on March 21, 2015 

Issue: Communication tactics; frequent or repeated calls 

Company response to consumer: Closed with explanation 


COMPANY ANALYSIS 

In 2011, the state of Minnesota sued Encore Capital 
Group subsidiaries Midland Funding and Midland 
Credit Management "for allegedly using fraudulent 
'robo-signed' affidavits in collection cases. Min- 
nesota Attorney General Lori Swanson stated: "Mid- 
land has perverted the justice system by filing robo- 
signed affidavits in court and hounding citizens for 
debt they don't owe."'’° in 2012, Midland settled with 
the state, agreeing to adjust its business practices 
and provide consumers with proof of debt.^‘ 

Similarly, the state of West Virginia sued the some two 
units of Encore Capital Group in March 2012, claim- 
ing "the firms used false affidavits in lawsuits and took 
part in fraudulent debt-collection practices."^ 

In 2012, Encore Capital Group acquired Propel 
Financial Services LLC, a leading purchaser of tax 
debt. At the time, Encore CEO Brandon Black said the 
acquisition would "put Encore in position to build a 
significant tax lien acquisition business.""*^ 

Encore Capital Group is known to collect on time- 
barred "zombie" debt — debt that is too old to show 
up on credit reports or to be collected through legal 
judgment. According to the company's 2013 SEC 
filings, that year Encore collected payments on debt 
accounts it had purchased in the 1990s.‘‘'‘ 

In 2013, Encore acquired Asset Acceptance Capi- 
tal Corporation, which paid a $2.5 million civil penalty 
in 2012 to settle Federal Trade Commission charges 
alleging it "made a range of misrepresentations when 
trying to collect old debts. 

Also in 2013, an appeals court overturned a 
$5.2 million settlement in a class action lawsuit 


against Encore (wherein the plaintiffs alleged Encore 
subsidiaries used "robo-signing" tactics to file large 
numbers of collections lawsuits against consumers), 
ruling the settlement was unfair to unnamed class 
members.^® The deal would hove paid just $17,38 in 
restitution to each unnamed class member.*^ 

More recently, in January 2015 Encore Capi- 
tal Group settled a lawsuit initiated by New York 
state for "bringing improper debt collection actions 
against thousands of New York consumers." Encore 
had allegedly sued those thousands of New York 
consumers in order to gain default judgments for 
time-barred debt. As part of the settlement, Encore 
paid a $675,000 penalty to the state and was made 
to vacate 4,500 improperly obtained judgments to- 
taling close to $18 million.'*® 

In September 2015, the CFPB announced a new 
enforcement action after finding Encore and another 
debt collector "bought debts that were potentially 
inaccurate, lacking in documentation, or unenforce- 
able." The CFPB further found that Encore, "without 
verifying the debt, ... collected payments by pressur- 
ing consumers with false statements and churning 
out lawsuits using robo-signed court documents."^® 
Furthermore, according to the CFPB, Encore told 
consumers the burden of proof was on them to dis- 
prove the debt. The CFPB levied a $10 million penal- 
ty on Encore and ordered the company to pay up to 
$42 million in consumer refunds and stop collection 
on over $125 million worth of debts. The action further 
required Encore to overhaul its debt collection and liti- 
gation practices.®^ 
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PROFILE^' 

► Business typg: The purchase, 
collection and management of 
portfolios of defaulted consumer 
receivables. Purchases delinquent 
debt accounts and collects on those 
debts, 

► Headquarters: Norfolk, Virginia 

► £mjaiays£s;, 3,900 

► Subsidiaries: 63, from Delaware 
to Norway^^ 

► Stock: PRAA, NASDAQ 

Total nsiniber of debt ' 
collection complamts filed 
with th<& CFPS 


9 9m 



Source: CFPB Consumer Complamt 
Database, between July 7. 2013 
and Aug. 7. 2015 


PER GROUP. - 

PRA Group, bic. (PRA), formerly known as Portfolio Recovery Associates, 
is the nation's third largest debt collector, with 6.9 percent market share. 
PRA Group's size can be attributed in part to its rapid grov/th in recent 
years, outpacing the growth of other entities in the expanding debt buy- 
ing industry. Between 2010 and 2014, PRA Group's annual revenues in- 
creased by 236 percent and Its annual profits grew by 242 percent. 


FINANCIALS 2010 

2011 

2012 

2013 

2014 

NET INCOME fPftOmi $73M 


;;,.v;.v$127M 

$175M 

$1771^ 

REVENUE $373M 

$459M 

$593M 

S735M 

$881 M 

i h 20% 

22% 

. 21% : 

24% 

20% 


Source: Momingstar.com 


EXECUTIVE COMPENSATiON 

Steven D. Fredrickson, Chairman of the Board, President and Chief 
Executive Officer 

2010 2011 2012 20J3 2014 

$2,500545 ^ ..,$-3.^10,050 $3,534,901" $396^310 "" $5^506441 

Source: Morn 1 ngst 3 r.com 

DEBT COLLECTIONS 

Issues Raised By Consumers to CFPB Frequency Perce nt 

. Cpntmoed attempts to collea debt rtot owed ' 920 ^ 

Communication taaics 525 . . 24% 

Disdosure venficdti^^f:d^t ; : 

Improper contact Of sharing of info 'li 

Taking/threatening an illegal action ''-i ^ 

■ ■■ ■ 

Source: CFPB Cor)sumer Complaint Database, between July 7, 2013 and Aug. 7, 20/5 
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EXAMPLE OF CONSUMER COMPLAINT 

"My XXXX died owing a credit card debt. The debt collectors say I now owe 
the debt. My name is not on the application for credit nor have I benefited 
from the credit card. The debt collectors reported it to the credit reporting 
corps. And it appears on my credit report as a debt I failed to pay and fraud. 
I am applying to refinance my home and 1 am being denied because of the 
report. I have no other blemishes on my credit report. I can't sleep with the 
fear of losing my home . " 

State: California 

Date: Submitted to CFPB on May 19, 2015 

Issue: Continued attempts collect debt not owed; debt is not mine 
Com.pany response to consumer: Closed with explanation 


COMPANY ANALYSIS 

PRA Group has obtained revenue through default 
judgments in lawsuits filed against consumers in the 
pursuit of time-barred "zombie" debt. SEC filings from 
2013 reveal payments received on debt the company 
purchased as long ago as 1996.^^ In 2014, PRA was 
made to pay $300,000 in civil penalties to the state 
of New York as part of a settlement for its violations 
concerning the pursuit of time-barred debt through 
default court judgments. In addition, thecompanywas 
made to vacate thousands of judgments that the New 
York Attorney General's Office called "improper."^ 
According to an estimate by the Virginian-Pilot, 
PRA group is pursuing legal action on 1.5 million of its 
accounts, and nearly half of PFIA Group's collections 
came from legal action in late 20 1 3.^^ 

PRA Group has also been subject to legal action. A 
Missouri jury awarded one woman, who alleged long- 
term harassment, $250,000 for violations of the Fair 
Debt Collection Practices Act and almost $83 million 


in punitive damages.^® 

In September 20 1 5, the CFPB announced a new en- 
forcement action after finding that PRA Group, along 
with Encore Capital, "bought debts that were poten- 
tially inaccurate, lacking in documentation, or unen- 
forceable." The CFPB further found that PRA Group, 
"without verifying the debt, ... collected payments 
by pressuring consumers with false statements and 
churning out lawsuits using robo-signed court docu- 
ments." 

Likewise, PRA Group was found to hove "falsely 
claimed an attorney had reviewed the file and a law- 
suit was imminent," when, in fact, attorneys allegedly 
had not reviewed files and the company had not de- 
cided whether to file suit. The CFPB enforcement ac- 
tion required PRA Group to pay an $8 million penalty, 
pay up to $19 million in consumer refunds, and stop 
collection on over $3 million worth of debts. The action 
further required PRA Group to overhaul its debt col- 
lection and litigation practices.®^ 
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COMFaWY. MJ: 


This privately held company manages tens of millions of debtor accounts 
every year. According to the company, it made more than 150 million 
calls and sent more than 2 million letters in the first quarter of 2012 — a 
ratio of 75 colls for every letter sent to a customer."^ 

Enhanced Recovery Company (ERC) is the subject of 2.7 percent 
of all debt collections complaints logged in the CFPB complaint da- 
tabase, placing it third on the list of companies vrith the most debt 
collection-related complaints. More than SO percent of complaints 
about ERC were for continued attempts to collect debt that consum- 
PROF!L,E stated they did not owe. 



► Business type: One of the fargest 
third-party debt collectors in the 
industry. Also known as Enhanced 
Resource Centers. 

► H eadquarters: Jacksonville, Florida 

► Em p l oy e es: 1,000-5, 000-'® 

► Subsidiaries: Not publicly available 

► Stock: Privately held 


FINANCIAIS 

Not publicly available. 

EXECUTIVE COMPENSATION 

Kirk Moquin, Co-Founder & Chief Executive Officer. Compensation not 
publicly available. 

DEBT COLLECTIONS 


Tcstal fiwmber of debt' 
collection complaints filled 
with the CFPB 



Source: CFPB Consumer Complaint 
Database, between July 7, 2013 
and Aug. 7, 201S 


iistkues Paisod By Consumers to CFPB Frequency Percent 


Continued attempts to-collect debt not'owed," • ••.• 


e(% 

Disclosure verification of debt 

489 

24% 

false statanen^ qr i^^ntation ' 



Communication tactics 

114 

6% 

Jmp|;ppetcpntd«:or.slT^,f^;,cif'mio'o.'ii'^ ■ 


MB 

Taking/threatening an illegal acuon 

. 12 

1% 

1 


■IBI 


Source.' CFPfi Consumer Comp/a/nrOafadase, between July 7, 2013 and Aug. 7. 2015 


14 


149 


■ : !k’ . ■ .k .j .« ' •.* *• 1 . 


EXAMPLE OF CONSUMER COMPLAINT 

"I received many calls from a debt collector, to the point where I had to change my 
phone number. This is a debt that is from 6+ years ago, which I don't have proof that 
I paid but in fact did pay. They have gone ahead and reported it in my credit reports. 
I tried calling XXXX last time in an effort to solve this issue and was threatened that 
if I did not pay they would contact my XXXX and contact my employer (which they 
repeatedly called and that's how we found out it was a false collection agency)." 

State: Maryland 

Dote: Submitted to CFPB on March 20, 2015 

Issue: False statements or representation; indicated committed crime not paying 
Company response to consumer: Closed with non-monetory relief 
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PROFILE''^ 


► Business type: Diversified financial 
services holding company, including 
consumer banking and credit, 
corporate and investment banking, 
securities brokerage, trade and 
securities services and wealth 
management, 

► Headquarters: New York, New York 


' Employees: 241 .QQQ 
• Subsidiaries: 279 worldwide, 
including Citibank,'’' in tax havens 
such as the Cayman Islands 
(six companies) and Delaware 
(95 companies)®^ 


► Stock: C. NYSE 


Total numfewr of debt ■ 
coflectHosn coms»lamts filed 
With the CFtm 


CITIGROUP, ■■ ' 


flMANCIALS 

2010 

2011 

2012 

2013 

2014 


: $lo:6B 

sn.iB 

$7 g-i 

11.3 78 

■tSBIiSn 

REVENUE 

$86.68 

$78.4B 

$70.28 

$76.4B 

$76, 9B 

PROFfT MARGIN-' 


‘ir. 


' 18V, : 

ilSSit 


Source: MomingsTar.com 


EXECUTIVE COMPENSATION 

James A. Forese, Co-President, Citi; Chief Executive Officer, Institutional 
Clients Group; MichaelL. Corbat, Chief Executive Officer; Manuel Medina- 
Morcb Co-President, <CEO, Global Consumer Banking and Chairman, 
Mexico 

2010 2011 2012 2013 2014 

' $17 535 298 $15892 220 
Corbat $8,022,760 $10,658,652 $12,377,500 $17,558,119 $14,457,199 

Medina-IvfeyrSb $.11,446,900 $15,131,874 $14,012,^50 $10,161,014 

Source; Momingstar.com 

DEBT COLLECTIONS 

issues Baised By Consumc's to CFPO 
Gdntinuecj 

Communication tactics 

Improper contact or sharing of info 
vFalse statements Of fepresentatton : 

Taking/threatening an illegal act ion 
Tbtal ^ r" 

Source: CfPB Consumer Complaint Database, between du/y 7, 2013 and Aug. 7, 201S 


Frequen cy Per cent 

489 31% 



Source: CFPB Consumer Complaint 
Database, between July 7, 2013 
and Aug. 7, 2015 
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EXAMPLE OF COFiSUMER COMPLAINT 

"Letter sent to me pertaining to my DEAD husband's account. My husband died 
on XXXX XXXX, 1991 (almost XXXX years ago). I believe the account was paid 
off, but 1 might be wrong. But 1 do believe there is a statute of limitations with 
debt collections. 1 would consider XXXX years within that limit. Also, it was sent 
to my current address that has never been associated with my dead husband at 
all. 1 am not listed on this account at all." 


State: Texas 

Date: Submitted to CFPB on June 8, 2015 

Issue: Communication tactics; threatened to take legal action 

Company response to consumer: Closed with explanation 
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PROFILE^^ 

► Business type: Third-partv debt 
collector. 

^ Headouarters: Piano, Texas 

► Empl o y e es: More than 40,000 

► Parents: EGS is a subsidiary of One 
Equity Partners (OEP), the private 
investment arm of jP Morgan 
Chase & 

► Stock: Privately held 

Total number of debt 
C0l.lect.io.n comiplaints filed 
with the €FPB 

1,463 

Source: CTP3 Consumer Complaint 
Database, between July 7. 2013 
anbAug. 7. 2015 


mmvmmT mu>: : 

SOLUTIOMS,, ^ ■' • 

The largest third-party debt collector in the world. Expert Global Solu- 
tions (EGS) holds an 8.8 percent market share in the U.S. debt collection 
industry. This private company was formed in 2012, when NCO Group 
merged with APAC Customer Services. EGS provides services to more 
than 200 of the Fortune 500 companies.^ 

FINANCIALS 201D 2011 2012 2013 2014 


REVENUE $1.28 51. IB $1.28 

51,2B 

$1 2B 

Source: IBISWorld Debt Collection Agencies in the U.S. Industry Peport, " IBISWorld, April 
2015, p, 25. 

Other information not publicly available. 



EXECUTIVE COMPENSATION 



Bob Segert, President and Chief Executive Officer.'^ 
publicly available. 

Compensation not 

DEBT COlLECTiONS 



Issues By Consumers to CFPB 

Frequency 

Percent 

Continued attempts to coiled d^t'not QweiS cv '. 

724 

49% 

Communication tactics 

251 

17% 

Disclosure vwificafiiWtffatL-’. . ' 



False statements or representation 

- 





Taking/threatening an illegal action 



■S’. 




Source: CFPB Consumer Comp/a/nf Database, between July 7, 2013 and Aug. 7, 2015 
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EXAMPLE OF CONSUMER COMPLAINT 

"They call every day XXXX times a day and I tell every single XXXX of them 
says they will take me off the list and they do notlHI This is unacceptable! They 
are looking for XXXX and he doesn't live at this number because this number 
is a XXXX, which I've also said before. This disrupts the flow of my office and it 
must stop. XXXX of them accused me of lying and said they were going to take 
this XXXX guy to court if he doesn't come to the phone ... What?!" 

State: Virginia 

Date: Submitted to GFPB on June 10, 2015 

Issue: Continued attempts collect debt not owed; debt is not mine 
Company response to consumer: Closed with explanation 


COMPANY ANALYSIS 

In 2013, the Federal Trade Commission secured a 
$3.2 million civil penalty for unlavdul collection prac- 
tices conducted by EGS. These practices included 
"harassing collection calls, disclosing consumers' 
debts to third parties, and continuing collection efforts 
without verifying debts even after consumers said 
they did not owe those debts. 

This was the largest penalty the FTC had ever 
levied against a third-party debt collector,®®'^ Other 


major regulatory enforcements against EGS include a 
$1.5 million settlement with the FTC in 2004 for alleged 
violations of the Fair Credit Reporting Act involving 
the reporting of account delinquency dates that were 
later than the actual delinquency dates;’^ a $300,000 
Assurance of Voluntary Compliance agreement vrith 
the Commonwealth of Pennsylvania in 2006 for alleged 
unlawful business practices:’^ and a similar $575,000 
Assurance of Voluntary Compliance agreement with 
multiple states in 2012.’^ 
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asj m 41 

SllWICTS L. 



FINANCIAIS 

Not publicly availci)Ie. 

EXECUTIVE COI^^PENSATtOi^ 

Sherman Financial Group founder and Chief Executive Officer is 
Benjamin W. Navarro/® Compensation not publicly available. 

DEBT COtlECTIONS 


PROFILE^'’ 

► Business tvne: Manager and seivicer 
of dofnestic snd international 
consumer debt portfolios for credit 
grantors and debt buyers. 

► Greenville, South 
Carolina 

► Employees: Not publicly available 

► Parent: Resurgent Capita! Services 
(ResurgerU) is an affiliate of 
Sherman Financial Group7^ 

► Stock: Privately held 


liswos Raised By Consumefs. tc? 


Frequency 

Percent 

ContiRued attempts ctebt not owed 


511 

4435 

Disclosure verification of debt 


376 

32% 

False siatem®i^Qff^'cKefitatJOn 




Takin^threatehing an iliegai artion 
CommtEPH^os-ep^ ^ 




Improper contact or sharing of info 




Total 





Source: CFP9 Cor}sumer Complaint Databsse, between July 7, 2013 and Aug. 7. 2015 


Total snumfoer of cSebt ■ 
colSectsors comj>lamts filed 
with the CFPB 



Source.' CFPB Consumer Complaint 
Database, between July 7, 2013 
and Aug. 7, 2015 


20 



155 




EXAMPLE OF CONSUMER COMPLAINT 

"I continue to get phone calls from a company XXXX XXXX, XXXX. They claim 
I have a debt from a XXXX credit card from 1 998 , which is in my maiden name. 
The debt totals $1,400. 1 called XXXX and this debt does not exist." 

State: Pennsylvania 

Date: Submitted to CFPB on April 22, 2015 

Issue: Continued attempts collect debt not owed; debt is not mine 
Company response to consumer: Closed with non-monetory relief 


COMPANY ANALYSIS 

In 2012, Resurgent and subsidiary LVNV Funding 
reached an agreement vdth the Maryland State 
Collection Agency Licensing Board for various alleged 
violations of state and federal laws, including the Fair 
Debt Collection Practices Act. Seeking to generate 
default judgments, Resurgent filed more than 27,000 
cases in Maryland over the course of six years.^ 
Alleged violations included filing false or misleading 


complaints, misrepresenting the amounts of claims 
and engaging in collections activities without being 
properly licensed. The settlement included $12.5 million 
in costs to Resurgent.^® 

Similarly, in 2014, Resurgent agreed to a settle- 
ment with the state of New York — part of a combined 
agreement costing Resurgent and another major debt 
buyer a combined $ 1 6 million — for allegedly seeking 
default court judgments on time-barred debt.'^® 
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If 


mmcim tp- 


FINANCIALS 

2010 

2011 

2012 

2013 

2014 

NET - 

, ;52-78;V 

$3.1B 

t3.SB 

$4.28 

S4 4B 

REVENUE 

$16.28 

$16,3B 

S21,4B 

$22,43 

$22.BB 

PROFIT MARGIN 

17% - 






Source: Morningstar.com 


EXECUTIVE COI^PEMSATION 


PROFILE^" 

► Business type: American bank 
holding company specializing 
in credit cards, home loans, 
auto loans, banking and savings 
products, 

► Headquarters: McLean, Virginia 

► Em ployees: 46,000 

Mationai Association, and Capital ' 
OneN.A,®' 

^^klCOF, NYSE 

Total rsiimber of debt 
coSlectfosn complaSrsts filed 
with the CFPE 



Soirrce,' CFPB Consumer Complaint 
Database, between July 7, 2013 
and Aug. 7, 2015 


Richard D. Fairbank, Board Chair, Chief Executive Officer & President 

2010 2011 2013 2014 

S14,859.6S8 $18,668.0^ ' '122,60!., 374 ^ 518,294,525 $19,(306,474 


Sounre.' Morningstar.com 

DEBT COLLECTIONS 

Issues By Cemsumers to 

Frequency 

Percent 

CdFittnued attempts to cotect debt ftot owed ^ ^ 

' 404 


Communication tactics. 

260 

23% 

. = ■ ■ ■ - -- • 



Taking/threatening an illegal u lu.n 



false statements or 


ZZl 

Improper contact' Or sharing ot info 






Source.' CFPB Consumer Complaint Database, between July 7, 2013 and Aug. 7, 2015 


EXAMPLE OF CONSUMER COMPLAINT 

"This company calls me repeatedly throughout the day, 
every day of the week. From morning until night They have 
never left a message. They use multiple numbers to cal! me 
from. It interrupts meat work. It interrupts me af home while 
I care for my young son. I have answered XXXX in the past 
but nobody communicated on the other line. They call XXXX 
times a day for months now. " 


State: South Dakota 

Date: Submitted to CFPB on June 10, 2015 

Issue: Communication tactics; frequent or repeated calls 

Company response to consume r: Closed with explanation 
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fNCHBONT 


2011 2012 2013 2014 

$1.9B $2 IB S2.0B $2,TB 

$8.78 $10.08 $11. 1B 

22% -21%s 18% 1S% 

EXECUTIVE COMPENSATION^ 


FINANCIALS 
NET INCOME (profit 
REVENUE . _ 

. PROFIT r’ I.' 

Source: Morniogstar.com 


wmmcmh 


PROFILE®^ 

► Business type: Consumer financiai 
services, providing a range of credit 
products. Formerly GE Capital Retail 
Finance. 


Margaret M. Keane, fVesident and Chief Executive Officer 
2010 ,1?“’^.. 2^? 

- ' ' . $14,7S3S61 

Source: Momingstar.com 


► Headau-atlsis; Stamford, 
Connecticut 

► £i!i]2iQy.§.es; hooo 

► Subsidiaries: 2Q worldwide, 
including 13 in the tax haven state 
of Delaware®-'* 

► Stock: SVF, NYSE 

Total jMimifoer of defet ■ 
coillectwn complaints filed 
with the CFPB 



0£ST COLLECTIONS 


Issues Raised By Ccnsumees to CFPB 

Frequency 

Percent 

ContfDued attempts to collect d^t not owed 

40'^ 

36% 

Communication tactics .• 

343 

30% 

^5 •" s'. 



False statements' or represei n. i nun 



paWWRpiWBfW 




■- 






Source: CTPC Consumer Comp/a/nf Oafairase. between July 7, 2013 sndAug. 7, 2015 


Source: CFPB Consumer Complaint 
Database, between July 7, 2013 
and Aug. 7, 2075 
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EXAMPLE OF CONSUMER COMPLAINT 

"I [am] getting almost daily calls from this agency, threatened and tried to 
garnish my unemployment benefit, I am still unemployed." 

State: California 

Date: Submitted to CFPB on April 30, 2015 

Issue: Taking/threatening an illegal action; attempted to/collected exempt funds 
Company response to consumer: Closed with explanation 

COMPANY ANALYSIS 

In 1998, GE Capital (Synchrony Financial's predeces- 
sor) agreed to settle a $100 million class action law- 
suit over its debt collections practices. The settlement 
involved the Federal Trade Commission and attorneys 
general in ail 50 states.®^ 
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PROFILE® 

► Business typ e: Third-party debt 
collector. 

► H e adquarters: Atlanta. Georgia 

► Subsidiaries: Not publicly available 

► Stoc k: Privately held 

Toto! number of debt 
collection complaints filed 
with the cr-m 


CONVERGEK* 

RESOURCES. 


FINANCIALS 

Not publicly available, 

EXECUTiVE COMPENSATION 
Not publicly available. 

DEBT COLLECTIONS 


Raiiigd By Consumers ia Cf Pti 

Frequency 

Percent 

C onlHquecf attempts to botlwt <|Gbt not o wep 

645 

65% 

Disclosure verification of debt 

153 

16% 

Commurecation tactics I'-vV ^ 


8% 

False statements or representation 

55 

e% 

imp^ip^r cofHact info 


.1 % 

Taking/threatening an illegal action 

17 ' 

2% 

' Total . ^ 

iS/iiSSS^Si 


Source; CFPB Consumer Complaint Database, between July 7, 2013 and Aug. 7, 2015 


EXAMPLE OF CONSUMER COMPLAINT 



"Sending emails, threat[en]ing to sue and add 
additional charges resulting in jail tiine, calling 
non-stop after XXXX. " 


Source: CFPB Consumer Complaint 
Database, between du/y 7, 2013 
and Aug. 7, 2015 


State: Rhode Island 

Date: Submitted to CFPB on lune 3. 2015 

Issue: Continued attempts collect debt not owed; debt is not mine 

i with explanation 
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PBOnLE” 

► Business typ e: Financial holding 
company specialising in investment 
banking, financial services for 
consumers and small businesses, 
commercial banking, financial 
transaction processing and asset 
management. 

► He^idquarters: New York. New York 

► Employees: 241.359 

► SM bsid i arieS i 49 worldwide'*’ 

► Stock: JPM. NYSE 

Total nymber of debt 
collectiort complaints filed 
with the CFPB 

952 

Source; CPPB Consumer Complaint 
Daraba.se, between July 7, 2013 
and Aug. 7, 2015 


i ca iwm 


EIWAKC!AIS 

2010 

2011 

2012 

2013 

2014 


f ; 

$19.08 

$2; 315 

$ • V 9B 


REVENUE 

$102.7B 

$97,2B 

$97.08 

S96.6B 

$94.2B 

PROFIT MARGIN 

-17% 

'■-V,20% 

; ■ 22% 

19% 

23% 


Source: Morningstar.com 
EXECUTIVE CGMPENSATiQN 

lames S. Dlmo.n, Chairman of the Board and Chief Executive Officer 


2010 zon 201Z 20 ^ 3 ^ 20^ 

$20,816,3B9 105,415 $13,717,013 $11791,833 $2/,70t,709 


Source: Momingstar.com 

DEBT COllECTIONS 

t5su«s Raised 8y Consuc^^ers to CFFB 

Frequency 

Percent 

Cbrtmued etienipts to collect debt not owetf 

35S 


Communication tactics . 

172 

18% 

DisctosureverrriwtK>i\Ofdebt^^^^'^^'^t'')'V^ ^ 

— 

15% 

Taking/threatening art illegal action 


12% 

false statements or. repr^ntatto 


11% 

Improper contact or sharing of info 


5% 

Total ■ , 




Source: OTfl Consumer Comp/a/nfOafabase, between 7ufy 7, 2.013 andAug. 7,2015 
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EXAMPLE OF CONSUMER COMPLAINT 

"Received a robocall from XXXX, saying he was going to deliver a summons 
in the next 24 hours and to be available with XXXX forms of ID, etc., and to 
call XXXX. I called. Spoke to XXXX, from XXXX XXXX XXXX, told him I dispute 
the debt, that it is time-barred, and that the kind of robocall they are doing is 
illegal. He said, 'Hey let's resolve this now; I will make it go away for $1,900.' I 
told him, 7 don't have any money and they are not allowed to call that phone 
number any more (it's not mine).' He hung up on me. I called back asking for 
the company address and summons and court case number. He said it would 
be delivered. I told him I didn't want to wait, that 1 wanted the information so I 
could turn it over to a lawyer ASAP He said it would be delivered by summons 
and hung up. The summons never came and they hang up on me when I call to 
ask for their info and the info on the court case they claimed they have filed and 
which I cannot find ..." 

State: California 

Date: Submitted to GFPB on June 8, 2015 

Issue: Taking/threatening on illegal action; threatened to sue on too old debt 
Company response to consumer: Closed with explanation 


COMPANY ANALYSIS 

In March 2013, the state of California sued JPMorgan 
Chase, alleging the company's in-house attorneys 
illegally robo-signed thousands of court documents 
in debt collection lawsuits. The suit also alleged 
JPMorgan engaged in other deceptive and abusive 
practices, such as claiming it had served customers 
with required notices of debt collection suits 
without actually doing so, failing to redact personal 
information from court filings, and asserting that 
people it was suing were not on active military duty 
without checking the validity of that assertion. 

In November 2015, the California Attorney General's 


Office announced a proposed deal to settle this 
lawsuit. Under the terms of the proposal, JPMorgan 
will be required to pay $50 million in restitution to 
customers across the country, and another $50 million 
in penalties to the state.®® 

Meanwhile, in July 20 1 5 JPMorgan Chase agreed to 
pay at least $216 million as part of a settlement with 
the Consumer Financial Protection Bureau, the Office 
of the Comptroller of the Currency and 47 states. This 
settlement also requires JPMorgan Chase to reform 
its credit card debt collection operations to prevent 
the recurrence of problems, including inaccurate in- 
formation in customer files and the sale of inaccurate 
information to collection agencies.®® 
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PROFILE’" 

► B u s in ess type: Third-party debt 
collector. 

► Headquarters: Minneapolis, 
Minnesota 

► E mployees: Not publicly available 

► Pamnt- Allied Interstate is a 
subsidiary of iQor, Inc,, a New 
York-based private company that 
operates interrtationally, 

► Stock: Privately held 

Total ntsmber of debt 
collectiort complairsts filed 
with th© CT’m 


LLC 

RNANCIALS 

Not publicly crvcdlcible. 

EXECUTIVE COI^f^ENSATiON 

Douglas J. Lewis, Chief Executive Officer and [eff Swedberg, President. 
Compensation not publicly available.®^ 

DEBT COLLECTIONS 


issues Raised.By .Consumers to CFPB 

Frequency 

Percent 

Continued atten^ts^ coltect debt not ov^ed ^ 

iSSiWl 

48% 

Communication tactics. 

237 .. 

26% 

Disclosure verification of debt 

iiiiiH 

— 

False statements or representation 

62. 

7% 

Improper correct or of info 


«% 

Taking/threatening an illegal action 

24 

3% 

Total , ^ 

Siisiliftft 



Source: CFPB Consumsr Complaint Database, between July 7, 2013 and Aug. 7, 2015 



Source: CFPB Consumer Complaint 
Database, between July 7, 2013 
and Aug. 7, 2015 
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EXAMPLE OF CONSUMER COMPLAINT 

"I made a payment agreement around XXXX, 2014, with Allied Interstate 
about a non-federal private student loan that I am in default. Last month, due 
to hardship, I requested a month off payments. After that period they started 
attempting to call me. I requested not to be called since they always interrupt 
me while working. They debited my bank account already, thus resuming 
payments, yet they continue to call non-stop demanding to give me an update. 
Now they are harassing my domestic partner by phone XXXX XXXX, asking 
her personal questions about our relationship. They have no reason to call, 
since payments are being currently made. I do not wish to talk to them." 

State: Florida 

Date: Submitted to CFPB on July 24, 2015 

issue: Improper contact or sharing of info; talked to a third party about my debt 
Company response to consumer: Closed with non-monetary relief 


COMPANY ANALYSIS 

The Federal Trade Commission penalized Allied Inter- 
state in 2010 for allegedly attempting to collect debts 
from the wrong consumers and in wrong amounts, 
harassing consumers with repeated calls and abu- 
sive language, and revealing private information to 
third parties it had called when searching for debt- 
ors. These alleged practices, conducted over a multi- 


year period, would be in violation of the FDCPA. At the 
time, the $1.75 million penalty paid by Allied Interstate 
to resolve this complaint was the second largest civil 
penalty the FTC had ever obtained from a third-party 
debt collector.^^ 

A Canadian Broadcasting Corporation investiga- 
tion in 2012 found that iQor Canada had been fined 
in two Canadian provinces for its debt collection 
practices.^^ 


29 



164 


PROFILE''" 

► Business type: A bank holding 
company and a financial holding 
company. Banking, investing, asset 
management and other financial 
and risk management products and 
services. 

► Headciuafter s: Charlotte, 

North Carolina 

► Employees: 224,000 

► 1 03 worldwide’^ 

► Stock: BAC. NYSE 

Total number of debt 
coliectmn complaints filed 
With the CFPI3 

908 

Source: CFPB Consumer Complaint 
Database, between July 7, 2013 
and Aug. 7, 2015 


BANK OF fiMR. . v- 

COBE 


FINANOALS 

2010 

2011 

2012 

2013 

2014 

NECiNeWEtSHS 

,'$2:28^C 

$1 4B 

$4 23 

S1I -Id 

$4 . 

REVENUE 

$110.20 

$93,5B 

$83, 3B 

$88.93 

$84,2B 

PROFIT MARGIN . 

- - -?.% 

2% ■ 


13% 

c% 


Source: Mornirygstar.com 


EXECUTIVE COMPENSATION 

Brian T. Moynihan, Chainnarii of the Boarci and Chief Executive Officer 

2010 2011 2012 2013 2014 


$1 ,940,069 - $8,087, 181 ' $8,32 1300 

Source: Morningstar.com 

DEBT COtlECTIONS 

issues Rccised By Consumers to 

$13,139,357 $15,342,399 

Frequency Percent 

Continued attempts tecQtlect debt nqtevwed - ^ 

341 , 

38% 

Disclosure verification of debt 

213 

23% 




False statements or representation , 


- 




Improper contact or sharing of info 







Source: CFPB Consumer Complaint Database, between July 7. 2013 and Aug. 7, 2015 
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EXAMPLE OF CONSUMER COMPLAINT 

"An automatic call placed many times from XXXX states that there is fraudulent 
activity associated with my name and Social Security number. To avoid XXXX 
charges being filed against me, they then give me a case number of XXXX and 
a contact number XXXX. When calling the XXXX number, the operator tells 
me that I will be sued iff don't come to an agreement even though it is a time- 
barred debt. They continue to call even after I tell them the debt is not valid." 

State: Washington 

Date: Submitted to CFPB on April 2, 2015 

Issue: Taking/threatening an illegal action; threatened to sue on too old debt 

Company response to consumer: Company chooses not to provide a public response: closed with explanation 


COMPANY ANALYSIS 

Bank of America has settled numerous large class- 
action lawsuits, Including suits headed by state attor- 
neys general and federal regulators. 

In relation to debt collections, in 20 13 Bank of Amer- 
ica agreed to a $32 million settlement resulting from 
a class-action lawsuit that alleged the bank made ha- 
rassing collections calls to customers' cell phones at 


aE hours of the day, using an automatic dialing system 
(aka "robocalls").*® 

Bank of America, like some other original creditors, 
has allegedly sold millions of dollars in credit card 
debt to collectors without guaranteeing the accuracy 
or reliability of debt information. Bank of America has 
allegedly sold some debt without guaranteeing the 
account balances were correct or that the debt had 
not already been paid back in full,^'^ 
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PROFILE'™ 

► Business type: Loan management, 
servicing and asset recovery, 
servicing student loans. 

► Headquarters: Wilmington. 
Delaware 

► Employees: 6,200 

► Subsidiaries'. HiCA Holding, Inc.; 
Navient Solutions,' tnc,; Navient 
Credit Finance Corporation; Navient 
Credit Funding, i.LC; Blue Ridge 
Funding, ILC; Navient Investment 
Corporation; Southwest Student 
Services Corporation’®' 

► Sto c k : NAVI, NASDAQ 


;ent cox- ■ . 

Ncivioni io a publicly traded corporation and one of the nation's larg- 
est loan management companies, with more than 12 million customers. 
Nctvient is a spinoff of Saliie Mae that became an independent company 
in May 2014 and is the nation’s largest student loan servicing company. 
Navionl employs about 6,000 people and services about $300 billion in 
student loons.®®’ 


MNAkClALS 

2010 

2011 2012 

2013 

2014 


PvWLi-' 

SS40M 

$ 


REVENUE 


$3.5B 

S'i .0 


PROFIT MARGIN 


27^^ 

55. 

32% 


Source: Morningstar.com 

EXECUTIVE COMPENSATION 

John H Remondi, President cmd Chief Executive Officer 

2010 2011 2013 2 0U 

S4,S94,9W $4466200' $8462.7^ $6617724 

Source; Morningstar.com 


Total rrumbier of debt. 
collecUon compSamts filed 
with the CPFB 

842 

Source.- CFPB Consumer Complaint 
Database, between July 7, 2013 
and Aug. 7, 2015 


DEBT COLLECTIONS 

Issues Raised By CQuisu mers to CFP5 Fre quency ■ Perce nt 

Communicatfan tactics 237 

Continued attempts to collect debt, not owed . . 252 30% 

Disclosure verification of debt 

Taking Ahreatening an il legal action 

Source: CFPB Consumer Complaint Database, between July 7, 2013 and Aug. 7, 2015 
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• ' ■ ' t-'x J • Jr , , 


EXAMPLE OF CONSUMER COMPLAINT 

"J am writing on behalf of my XXXX year old XXXX. She is paying on her 
grandson's XXXX XXXX XXXX loan, however they call her day and night 
requesting that she pay it off in full or they demand a very large payment. They 
threaten her with foreclosure and lawsuits. She pays monthly and they still call, 
they even call her on holidays. She asks them to stop calling and has put it in 
writing and the harassing calls continue. They've told her they'll call whenever 
they want and will continue until she pays off the loan. These calls are making 
her XXXX and 1 need to know what we can do to stop this harassment?" 

State: Florida 

Date: Submitted to CFPB on March 20, 2015 

Issue: Taking/threatening an illegal action; threatened arrest/5aii if do not pay 
Company response to consumer: Closed with explanation 


COMPANY ANALYSIS 

Novient has earned tens of millions of dollars through 
federal contracts since its formation in 2014. However, 
the U. S. Department of Education announced in March 
2015 that it would end contracts with Novient when it 
found the company had misled struggling borrowers 


with inaccurate information. The company has 
been under investigation by federal regulators for 
more than two years, in part for its debt collections 
practices. A group of state attorneys general and the 
New York Department of Financial Services have also 
launched investigations. 
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PROFILE 

► Business type: Third-party debt 
coiiections- 

^ Headquarters: Greenville, South 
Carolina 

► E m p loyees: Between 51 and 200'*^ 

► S ubsidiaries: Not pubiidy available 

► Stock: Privately held 

Total! siiimlaer of debt 
coilectson complaints filssS 
with th® CFPB 

764 

Source: CFPB Consumer Complaint 
Database, between July 7, 2013 
and Aug. 7, 2015 


mAmm aicc 

■ imfIOMS,LL 

cl-IAi.CIAlS 
,.blicly ovdilabie. 


EXECUTIVE COMPENSATION 
Not publicly available. 

DEBT COLLECTIONS 


tssue« Revised By Comsumers to CFPe. 

Frequency 

Percent 

Continued attemptsjcf«3itect debt not owed 

462 

50% 

Disclosure verification of debt . 

101 

13% 




False statements or representation 
Taktn9/threatenmf3(T^lteg3llct.!oo 



improper contact dr sharing of info 



Total , s i 




Source: CFPB Consumer Complaint Database, between July 7, 2013 and Aug. 7, 2015 


EXAMPLE OF CONSUMER COMPLAINT 

"Dynamic Recovery Solutions is contacting myself 
and my husband daily, with very threatening 
attitudes. I have received a letter in the mail also. 
This is not my debt, I do not owe this money and 
they will not leave us alone." 

State: Colorado 

Date: Submitted to CFPB on April 23, 2015 

Issue: Continued attempts collect debt not owed; debt is not mine 

Company response to consumer: Closed with non-monetary relief. , 
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PROFILE”^' 

► Business type: Provides retail, 
commercial and corporate banking 
services. Provides other financial 
services through subsidiaries 
engaged in various businesses, 
principally: wholesale banking, 
mortgage banking, consumer 
finance, equipment leasing, 
agricultural finance, commercial 
finance, securities brokerage and 
investment banking, insurance 
agency and brokerage services, 
computer and data processing 
services, trust services, investment 
advisory services, mortgage-backed 
securities servicing and verUure 
capital investment, 

► Headquarters : San Francisco 

► Entpiovees: 264.500 

► .S.ubiidi,ai;i£5: 1,427 worldwide, 
including in tax havens such as the 
Cayman islands {34 companies) arid 
Delaware (t,086 companies)’®® 

► .S.t«ili;WFC.NYSE 

Total number of d«bt 
colSertfon complamts 
With th® CFP® 

716 

Source: CFPB Consumer Complaint 
Database, between July 7, 2013 
and Aug. 7, 2015 


WILLS rmiGi' " 

C#Ci 

1 

# 

FINANCIALS 

2010 

2011 2012 

2013 

2014 

NETiNCt»4E^atm 

$124B 

SIS.DB 

$21 93 

$23,1 B 

REVENUE .. . 

, $85.2B 

$80.98 $S6.1B 

$83.83 

$84,33 

PROFIT MARGiN 

'5S 

2,0% 22% 




Source; Morningstar.com 


EXECUnVE COMPENSATION 

John G. Stumpf, Boorci Chairman, President & Chief Executive Officer 
2010 2011 2012 2013 2014 

^ $m9?3.722 $19,847,921 $22,873,085 $19,320 409 $21426,391 

Source; Momingstar.com 

DE BT COL!,.ECTIONS 


issues Raised By Consumers to Cf PB 

Frequency 

Percent 

Continued atterr^ts to eotlect debt not owed 

20? 

28% 

Communication tactics , 

,185. . 

26% 

Disclosure verification of " 


iiiill 

TakingAhreatenihg an filegal action 



False statements or representabo 



Improper contact or sharing of info 





Source; CFPB Consumer Comp/amt Database, between July 7, 

2013 and Aug. 7. 

2015 


EXAMPLE OF CONSUMER COMPLAINT 

"My wife and I have been getting harassing phone calls on 
our cell phones and at work about a debt we know nothing 
about. (They called her XXXX in the last five days at work 
and told her manager she would be served papers at work 
when she returned.) They are claiming we owe a debt to Welis 
Fargo from 2005 (well past the six-year statute of limitations 
in Washington state). They say we are going to be sued and 
that her wages will be garnished. They won't give us any 
more info without disclosing sensitive information with them." 


State: Washington 

Date: Submitted to CFPB on July 6, 20 1 5 

Issue: Taking/lhmcitening an illegal action: threatened to sue on too old debt 
C ompany respon.se to cnnsumer: Company chooses not to provide a 
public response; closed with explanation 


35 



170 


Recommendations 

RECOMMENDATIONS FOR CFPB RULEMAKING 

In light of consumers' experiences as evidenced in the complaint database 
records, the CFPB should adopt rules that strengthen protections for 
consumers against unfair, deceptive, and abusive debt collection practices. 
Recommendations for CFPB rulemaking include: 


Apply new debt collection rules to original 
creditors — which include payday lenders, 
credit card companies, and banks — along 
with third-party collectors and debt buyers. 

Currently, the provisions of the Fair Debt Collection 
Practices Act, for which the CFPB has primary enforce- 
ment responsibility, apply only to third-party debt col- 
lectors and debt buyers (not to original creditors). Yet, 
six of the top 15 entities with the most debt collection- 
related complaints in the CFPB consumer complaint 
database operate primarily as original creditors. Ap- 
plying fair debt collection rules to original creditors is 
necessary to correct this double standard and protect 
consumers from unfair, deceptive and abusive collec- 
tion practices, regardless of the primary line of busi- 
ness of the entity seeking to collect payment on a debt. 

Strengthen remedies and increase penalties 
to enable consumers to stop abusive debt 
collection practices. 

The CFPB should clarify that consumers hove the 
right to injunctive relief to stop unfair debt collec- 
tion practices, and that multiple statutory damages 
may be awarded for multiple statutory violations 
of fair debt collection rules. The CFPB should also 
clarify that the law allows courts to award separate 
statutory penalties of $1,000 for each violation of the 
FDCPA. In addition, the CFPB should clarify that all 
amounts collected by a collector in connection with 
these violations should be treated as actual dam- 
ages and returned to consumers. 

Require debt collectors to have complete 
documentation (including information about 
the consumer, the debt itself, previous 
communications, and proof of the collector's 
legal right to collect the debt) prior to initiating 


collection actions, and require debt sellers to 
furnish full documentation to future collectors 
of the debt. 

The top consumer complaint in the CFPB database 
— with 42 percent of all complaints — is that collec- 
tors are asking for payments on a debt that is not 
owed. Currently, collectors hove little incentive to con- 
duct due diligence and verify that the debts they are 
attempting to collect are legitimate, and consumers 
pay the price. The CFPB should require debt collec- 
tors to have the following information before initiat- 
ing collection actions: 

► Information about the consumer (including 
identifying information, primary language, 
receipt of exempt funds, disability status, con- 
ditions of financial hardship, military status, 
and whether or not the consumer is repre- 
sented by an attorney); 

► Information about the debt itself (including origi- 
nal creditor; type of debt; account number; dote 
of origination; terms and conditions; principal 
due; an itemization of fees, charges and inter- 
est; documentation of consumer responsibil- 
ity; any settlement agreements or payment 
plans previously established; and information 
about the applicable statute of limitations); 

► A record of previous communications (including 
all previous communications and attempts to 
collect payments on the debt, cease contact 
demands, previous disputes about the debt, 
and details about inconvenient times/places 
to contact the consumer); and, 

► Proof of the collector's legal right to collect 
the debt. 

The CFPB should make clear that the collector will 
be held responsible for having this information 
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(failure of a prior collector or debt seller to furnish 
this information will not release the collector from 
responsibility and the possibility of enforcement 
action by the CFPB). The CFPB should also require 
debt -sellers to convey this information to debt buyers 
and make clear that sellers will be held liable for 
failure to do so. 

Set specific limits on phone calls from debt 
collectors to prevent harassment of consumers 
and ensure that consumer requests to cease 
communication are honored. 

Nearly one in five complaints to the CFPB cite com- 
munication tactics employed by collectors. Nearly 
two-thirds of those complaints involve "frequent or 
repeated calls.” The CFPB should limit the number 
of times a debt collector can call a consumer to no 
more than three times per week and no more than 
one conversation per week. Calls or text messages 
to cell phones should be prohibited without con- 
sumer opt-in. The CFPB should prohibit calls to 
consumers in their place of work if consumers 
request not to be contacted at work, in addition, 
the CFPB should require debt collectors to notify 
consumers of their right to request a cease of com- 
munications during each contact, and it should 
require collectors to accept cease communication 
requests in forms including verbal request, written 
letter, online form submission, and email. The CFPB 
should strongly enforce the requirement that collec- 
tors abide by cease communication requests once 
made. 

Strengthen enforcement of the prohibition 
against debt collectors contacting third parties 
(such as employers and family members). 

Complaint records implicate debt collectors engage 
in improper contact with third parties (sometimes 
used as a tactic to embarrass and put pressure on 
consumers), despite the fact that such third-party con- 
tact is illegal. The CFPB should strengthen enforce- 
ment of this prohibition. 

Prohibit the sale, purchase, and collection of 
time-barred debt. 

When collectors seek to collect time-barred debts, 
which cannot be pursued through the legal system, 
the danger of deceptive collection tactics is great. 


To address this, the CFPB should prohibit the sale, 
purchase, and collection of time-barred debt. 

Stop deceptive and abusive credit reporting 
practices by debt collectors. 

The CFPB should require debt collectors to report any 
disputes over allegedly owed debts to credit report- 
ing agencies. It should also require collectors to notify 
consumers that paying a debt that is already reported 
on a credit report will not eliminate information about 
previous non-payment from that credit report. 

Stop unfair and abusive practices in the 
collection of medical debt. 

The CFPB should clarify that reporting a debt to a 
credit reporting agency before attempting to collect 
the debt from the consumer constitutes an unfair 
practice in violation of the FDCPA. It should estab- 
lish a 1 20-day waiting period after first billing before 
health care entities or third-party collectors can re- 
port an unpaid debt to a credit reporting agency. It 
should also establish that errors in billing and dis- 
putes with health insurers constitute disputes for the 
purposes of the FDCPA. In cases where consumers 
qualify based on income for financial assistance, 
the CFPB should prohibit collectors from attempting 
to collect "gross” or "chargemaster" prices. 

Protect student loan holders from abusive 
collection practices. 

The CFPB should require debt collection communi- 
cations relating to private student loans to include 
clear information that consequences associated 
with federal loans (such as garnishment of federal 
benefits) do not apply. The Bureau should require 
debt collection communications relating to federal 
student loans to include clear information about 
circumstances where debt discharge is an option, 
such as closed schools, permanent disability, false 
certification, and unpaid refund discharges. 

In enforcement actions, levy penalties on a scale 
to serve as meaningful deterrents to prevent 
companies from engaging in unfair, deceptive 
and abusive debt collection practices. 

For companies with annual profits in the hundreds 
of millions or even billions of dollars, penalties of a 
few million dollars for violating the rules fail to serve 
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as a meaningful deterrent. Instead, companies can levy penalties against violators that are sufficient 
simply budget for and absorb these small penalties to act as a meaningful deterrent against future 
as a "cost of doing business." The CFPB should violations. 


RECOMMENDATIONS FOR LEGISLATIVE ACTION 

In addition to new rules from the CFPB, action from Congress is needed to ensure 
full protection for consumers against unfair debt collection practices. Congress 
should: 

Close loopholes in existing Icrw that leave medical debts — fall into a grey area where regula- 

consumers vulnerable to unfair, deceptive or tory authority is unclear. This leaves consumers vul- 
abusive debt collection activities associated nerabie to abuse. Congress should enact legislation 
with consumer debts not directly related to a that clarifies that all collection activities relating to 
financial product or service. consumer debts (including municipal and medical 

Under current laws, collection activities of original debts), whether initiated by an original creditor or a 
creditors on consumer debts not related to a financial third-party collector, fall within the rulemaking and 
product or service — such as municipal debts and enforcement authority of the CFPB. 
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statement for the Record 

Hearing of the Senate Committee on Banking, Housing, and Urban Affairs on 
"Assessing the Effects of Consumer Finance Regulations" 

Chairman Richard Shelby 
Ranking Member Sherrod Brown 

U.S. Senate Committee on Banking, Housing, and Urban Affairs 
534 Dirksen Senate Office Building 
Washington, DC 20510 

April 4, 2016 

Dear Chairman Shelby and Ranking Member Brown: 

As the Consumer Financial Protection Bureau reaches the five-year mark, it has achieved a remarkable 
track record for American families, it has handled over 830,000 public complaints^ its enforcement 
actions have provided more than $11 billion in relief to more than 25 million wronged consumers,^ and, 
it has uncovered consumer financial challenges in segments of the market— such as credit reporting— 
that had previously not been addressed.^ In short, consumer finance regulations post-crisis are working. 

All too often, debates over consumer financial regulation are perceived as a tug of war between greater 
protection and greater access. This is a false choice. Enabling faulty products to thrive by failing to 
regulate or enforce consumer protection laws does not ultimately expand access— it only expands 
consumer harm, leaving other actors to pick up the tab whether they are family and friends, community 
nonprofits and houses of worship, social service agencies, or the public at large. For example, in a 
healthy economy, a homeowner may not be concerned about the state of his or her neighbor's 
mortgage. But if that neighbor is ultimately unable to pay and the home falls into foreclosure— as we 
witnessed on a massive scale— that community, and ultimately the taxpayers, end up paying the price. 

As millions of Americans painfully learned during the financial crisis, conflicting incentives are at the 
heart of financial products that fail consumers and the broader economy. As the Center for American 
Progress noted in a 2015 report, "Lending for Success," historically, an economically rational lender 
would be unlikely to make a loan that would not be paid back.^ The interests of the lender and borrower 
would naturally be aligned. Yet, in a number of credit markets— most dramatically, the pre-crisis 
mortgage market— this rational outcome became less and less prevalent. Instead of assessing the 
borrower's ability to repay, lenders increasingly focused on loans that were either immediately 
unaffordable or that were likely to fail in the future. 

Consumer finance regulations exist to foster a lending market in which these incentives are realigned. 
Ultimately, they should incorporate safeguards to ensure not just that loans are originated with the 
customer in mind, but that the customer is not harmed throughout the life of a loan. For example, prior 


^ Consumer Financial Protection Bureau, "Monthly Complaint Report, Volume 9: March 2016," available at 
http://files.consumerfinance.gOv/f/201603 cfpb monthlv-comDlaint-reoort-vol-9.pdf . 

^ Consumer Financial Protection Bureau, "Financial report of the Consumer Financial Protection Bureau: Fiscal year 
2015," available at http://riles.consumerfinance.eov/f/201511 cfpb report fiscai-vear-2015.pdf . 

^ For example, the three main credit bureaus have been among the most complained-about firms to the CFPB. 
Credit reporting oversight was limited prior to the CFPB's inception. 

'' Joe Valenti, Sarah Edelman, and Julia Gordon, "Lending for Success" {Washington: Center for American Progress, 
2015}, available at https://www.americanDrogress.org/issues/economv/report/2Q15/07/13/11702Q/iending-for" 
success/ . 
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to the 2009 CARD Act, credit card users faced sudden Interest rate changes through no fault of their 
own.^ Ending these and other practices has saved consumers $16 billion in fees.^ 

Present and future rulemaking is intended to address segments of the market where loopholes or 
uneven regulations present confusion and potential harm to consumers. One key example is the harm 
posed by unaffordable small-dollar lending. When four out of five loans cannot be paid back on time as 
intended, the lending model is clearly inappropriate and unsustainable.^ Many states' efforts, while well- 
intentioned, have been inadequate to deal with loans at triple-digit interest rates that trap vulnerable 
consumers in a cycle of debt. Faith groups have joined low-income advocates, civil rights groups, and 
others in recognizing the harm caused by these ^oan^APi).® 

Attempts to take away the CFPB's independent funding or turn it into a commission are short-sighted 
and would harm both the agency's effectiveness and broader public trust.^ The single-director structure 
of the CFPB makes it a more effective agency than commissions that may be mired in partisan gridlock. 
And the financial independence of the CFPB— a key component of financial regulation— ensures that it 
acts in favor of the consumer's interest. In an environment where only about one in four Americans 
expresses "a great deal” or "quite a lot” of confidence in banks, the Consumer Financial Protection 
Bureau plays a critical role in improving both trust in government and trust in the financial system. 

Thank you for providing me with the opportunity to discuss this matter. Please do not hesitate to 
contact me if you have any questions or would like any additional information. 

Sincerely, 

Joe Valenti 

Director of Consumer Finance 
Center for American Progress 


^ Joe Valenti, "Protecting Consumers Five Years After Credit Card Reform" (Washington: Center for American 
Progress, 2014), available at 

httDs://www.americanDrogress.org/issues/economv/report/2014/05/22/90198/protectine-consumers-five-vear5- 

after-credit-card-reform/ . 

® Consumer Financial Protection Bureau, "The Consumer Credit Card Market," December 2015, available at 
http://files.consumerfinance.gOv/f/201512 cfpb report-the-consumer-credit-card-market.pdf . 

’ Joe Valenti, "Ensuring Responsible Credit for Financially Vulnerable Consumers" (Washington: Center for 
American Progress, 2014), available at 

https://www.americanprogress.org/issues/economv/report/2014/07/10/93459/encouraging-re5Ponsible-credit- 

for-financiailv-vulnerabie-consumers/ . 

® Joe Valenti and Claire Markham, "Responsible Credit Is an Economic and Moral Issue" (Washington: Center for 
American Progress, 2015), available at 

https://www.amencanprogress.ore/issues/economv/report/2015/06/09/114562/responsibie-credit-is-an- 

economic-and-moral-issue/ . 

® Joe Valenti and David Sanchez, "The Consumer Financial Protection Bureau is working. So why is Congress trying 
to cripple it?" Morning Consult, July 20, 2015, available at https://morningcon 5 uit.com/opinlons/the-consumer- 
financial-protection-bureau-is-working-so-whv-is-congress-trvlng-to-cripple-it/ . 

Rebecca Rifkin, "in U.S., Confidence in Banks Remains Low," Gallup, June 26, 2014, available at 
http://www.gailup.com/poil/171995/confidence-banks-remains-low.aspx . 
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Statement for the Record 

Hearing of the Senate Committee on Banking, Housing, and Urban Affairs: Assessing the 
Effects of Consumer Finance Regulations 

Submitted by: Center for Responsible Lending (CRL) 

April 05, 2016 

Thank you for the opportunity to submit a statement for the record for this hearing. We write to 
express our support for post-crisis lending rules that have made the financial system safer by 
eliminating abusive financial products, reining in reckless behavior, and encouraging more 
effective oversight. We support statements prepared by other members of various consumer and 
civil rights organizations who are generally in support of the Consumer Financial Protection 
Bureau (CFPB) as a key achievement of the Dodd-Frank Wall Street Reform and Consumer 
Protection Act (Dodd-Frank). However, CRL focuses our statement on the positive impacts of 
Dodd-Frank and CFPB’s regulations on mortgage lending. 

Abusive loan terms, rather than “risky” borrowers, bear the greatest responsibility for the 
foreclosure crisis and the Great Recession of 2008. During the subprime boom, misaligned 
incentives and deregulation allowed mortgage brokers, lenders, and investors to profit greatly 
from reckless and predatory lending, and toxic financial products. As a result, approximately 8.2 
million families have lost their homes to foreclosure since 2004'. As of January 2016, about 1.2 
million families are seriously behind with their mortgage payments, and just under half a million 
are in some stage of foreclosure.^ Recently released Home Mortgage Disclosure Act (HMDA) 
data also shows that the American dream of homeownership and wealth building remains out of 
reach for too many creditworthy lower-wealth households. 

The CFPB’s Qualified Mortgage (QM) rule addresses the frontline abuses that caused the crisis. 
The QM rule, along with the Ability-to-Repay standard, defines bright line standards to move the 
market away from high-risk, unsustainable loans and ensure borrowers have an ability to repay 
the loans they receive. In fact, recent studies conducted prior to the enactment of the QM rule 
have shown that, comparing borrowers of similar risk characteristics, loans with sensible QM- 
like terras had significantly lower foreclosure rates than subprime loans with toxic and 
unpredictable features,^ As stated above, irresponsible mortgage lending that ignored borrowers’ 
ability to repay their loans resulted in a foreclosure tsunami that disproportionately impacted 
communities of color — eviscerating a generation of wealth building. QM and Ability-to-Repay 


' CoreLogic, CoreLogic, CoreLogic Reports 38,000 Completed Foreclosures in January 2016 Year, 
PRESS release (2016) available at http://www.coreIogic.com/about-us/news/corelogic-reports-3 8,000-completed- 
foTeclosures-in-january-20 1 6.aspx. 

^ Id. See also CORELOGIC, National FORECLOSURE Report: January 2016 4-.') (2016) available at 
http ;//www. corelogic. com/research/foreclosure-report/nationai-foreclosure-report-january-20 16. pdf. 

^ Center for Com.munity Capital, Balancing Risk and Access, Underwriting Standards and Qualified 
Residential Mortgages 15 (2012) trvat/a6/ca/http://www.responsiblelending.org/mortgage-Iending/research- 
analysis/Underwriting-Standards-for-Qualified-Residential-Mortgages.pdf. 
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promote underwriting and product features that will help reorient the housing market back 
toward safe, sustainable lending for all borrowers. 

The mortgage rules also offer stability to the mortgage market. The QM rule, with its consumer- 
friendly product requirements, is designed to facilitate the flow of mortgage credit, as lenders will 
have the confidence in knowing the suitability of loans for borrowers at the time of origination. 
This in turn reduces the overall likelihood of borrower default. This certainty will benefit 
consumers, lenders, and investors alike, leading to a more sustained housing recovery. 

Contrary to some predictions, the reforms of Dodd-Frank, including QM and Abi!ity-to-Repay, 
have not hurt mortgage lending or access to credit. Instead, these reforms support sustainable 
homeownership and wealth building opportunities for lower-wealth households. While it has 
been just over two years since the QM rule vvas implemented, early and current reports confirm 
that QM has not negatively impacted mortgage lending or access to credit. In fact, the 2014 
HMDA data does not show that federal mortgage underwriting rules (Ability-to-Repay and QM) 
have had a “cooling effect” on mortgage lending.'* The data is very much consistent with market 
trends immediately preceding the implementation of the rule. The Federal Reserve’s seasonally 
adjusted origination numbers show a slow increase in monthly originations from 201 1 through 
2014 with no discemable decrease when the rules were fully implemented in January 2014. After 
considering the data the Federal Reserve concluded “The HMDA data provide little indication 
that the new ATR and QM rules significantly curtailed mortgage credit availability.”’ Reports 
by Federal Reserve’s Senior Loan Officer Survey also show that the majority of respondent loan 
officers did not note a change in their business post-QM rule.* Analysis of previous Federal 
Reserve Studies and current mortgage lending data from the Urban Institute, a nonpartisan policy 
research organization, also notes that lending has not decreased due to the QM rule.’ The Urban 
Institute attributes continued access to credit problems to overcorrections in the post-crises 
market that results in constrained lending. This environment is most harmful to lower-wealth 
households with lower FICO scores and lower down payment needs.* 

The QM rule also allows for flexibility by loan size and lender type. The CFPB carefully 
considered and continues to consider and act upon the impacts of the rule on various types of 
loans and lending institutions. The result allows for differences to accommodate small and rural 


* BOARD OP GOVERNORS OF THE FEDERAL RESERVE SYSTEM, THE 20 i 4 HOME 
Mortoage disclosure Act Data (20 1 5), available at 
http://www.federaireserve.gOv/pubs/bulletin/2015/pdf/2014_HMDA.pdf. 

® Id., at 3. 

^ Board of Governors of the Federal Reserve System, January 20 1 6 Senior Loan Officer Opinion 
Survey on Bank Lending Practices 35-41. (2016), available at 
https;//www.federalreserve.gov/boarddocs/snloansurvey/20I602/fullreport.pdf 

’ Bing Bai et. al, Has the QM Rule Made It Harder to Get a Mortgage? 7, Urban Institute (20 1 6) 
available a/ http://www.urban.org/sites/default/files/alfresco/publication-pdfs/2000640-Has-the-QM-Rule-Made-It- 
Harder-to-Get-a-Mortgage.pdf SEE also Jim Parrot et. al., Data show surprisingly little impact of new 
MORTGAGE RULES, URBAN INSTITUTE:, (2014) cUing BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM, 
July 2014 Senior Loan Officer Opinion Survey on Bank Lending Practices (2014), available at 
http://blog.metrotrends.org/2014/08/data-show-surprisingly-impact-mortgage-rules. 

* Jim Parrot and Mark Zandi, Opening up the Credit Box 5 (2013), available at 
http;//www.urban.org/UploadedPDF/4 129 10-Opening-the-Credit-Box.pdf 
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lenders and smaller loans,® While the QM rule is just over two years old, the data suggest that the 
market is slowly improving and access to credit for creditworthy borrowers has slightly 
improved, as well. There is little, if anything, to suggest a rollback of consumer protections will 
help borrowers. 

In addition to its implementation of the Dodd-Frank mortgage protections through thoughtful 
deliberation and rulemaking, the CFPB has played an important role in improving consumer 
protections in other areas as well. Its research has improved understanding of issues like 
overdraft fees on bank accounts, issues in student lending, and the high-cost of abuses in the 
small dollar loan market. Enforcement actions have returned billions to consumers who have 
been harmed by unfair and deceptive financial services practices across the board. The CFPB is 
considering rulemaking in several areas, including strong and safe regulation of payday loans, 
arbitration clauses, debt collection, prepaid accounts, and overdraft fees. The CFPB also 
continues to include consumer groups, civil rights organizations, and industry into a 
collaborative discussion process in addition to its own data collection and research. These are 
finance areas where increased oversight and protections are much needed, and we support their 
efforts to do more on behalf of consumers and on behalf of creating a more stable financial 
market. 

We should remember lessons from the immediate past - Congress should not roll back the 
protections that will prevent the onslaught of defaults and foreclosures that caused the crisis. We 
can increase access to credit by providing well-underwritten loan products to creditworthy 
borrowers from lower- and moderate-income households. Borrowers from lower-wealth 
households have succeeded and can succeed with appropriate underwriting and safe mortgage 
loans. Instead of focusing on false causes of the crisis. Congress needs to give its full attention 
to the economic recovery — which will remain out of reach for too many Americans as long as 
creditworthy borrowers struggle to keep or purchase a home. We must move forward, not 
backward, on the reforms that protect borrowers and promote sustainable homeownership. 

The reforms of Dodd-Frank and the CFPB help consumers, lenders, and the economy by the 
promotion of responsible loan products. 


’ Ability-to-Repay and Qualified Mortoaoe Rule, Small Entity Compliance Guide, Consumer Financial 
Protection Bureau (2014), available at http:/7files.consumerflnance.gov/f/20l41 1_cfpb_atr-qm_small-entity' 
compliance-guide. pdf. 
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Don’t “Screw Joe The Plummer”; 
The Sausage-Making of Financial 
Reform 


Kimberly D. Krawiec* 


This Article examines agency-level activity during the preproposal rulemaking 
phase — a time period about which little is known despite its importance to policy 
outcomes — through an analysis of federal agency activity in connection with 
section 619 of the Dodd-Frank Act, popularly known as the Volcker Rule. By 
capitalizing on transparency efforts specific to Dodd-Frank, / am able to access 
information on agency contacts whose disclosure is not required by the 
Administrative Procedure Act and, therefore, not typically available to 
researchers. 

I analyze the roughly 8,000 public comment letters received by the Financial 
Stability Oversight Council in advance of its study regarding Volcker Rule 
implementation and the meeting logs of the Treasury Department, Federal 
Reserve, Commodity Futures Trading Commission, Securities and Exchange 
Commission, and Federal Deposit Insurance Corporation prior to the Notice of 
Proposed Rulemaking. This analysis reveals significant public activity, but also a 
stark difference in investment by financial institutions versus other actors in 
influencing Volcker Rule implementation. It further reveals a greater unity of 
interest among financial market participants than suggested by press reports and 
the provision’s legislative history. Finally, the data shed light on the efficacy of the 
notice and comment process as a means for federal agencies to engage the general 
public and solicit relevant information in advance of rulemaking. 


* Kathrine Robinson Everett Professor of Law, Duke University. 1 thank Matt 
Adler, Lawrence Baxter, Stuart Benjamin, Joseph Blocher, Curt Bradley, Rachel Brewster, 
Guy-Uriel Charles, John De Figueiredo, Erik Gerding, Mitu Gulati, Larry Heifer, Marin 
Levy, Brett McDonnell, Saule Omarova, Richard Pierce, Arti Rai, Roberta Romano, Dan 
Schwarcz, David Skeel, Jennifer Taub, Mark Weidemaier, Jonathan Wiener, Susan Yackee; 
audiences at the University of Colorado, UC Berkeley, Duke, George Washington, Saint 
Louis, Reykjavik, and Florida International Universities; and helpful (but confidential) 
congressional staffers and public interest group representatives for insights on this project. I 
am also grateful to Guangya Liu for empirical support and to Robert Blaney, Nilesh Khatri, 
and Daniel Luna for research assistance. 
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in regards to the Volker Rule, just how stupid do you think the 
working class is? we just passed the two bills of financial reform 
and here, not even 3 months later, you big banks are at it again to 
screw joe the plummer. 

- Comment from Ronnie Endre to the Financial 
Stability Oversight Council, November 6, 2010' 

Introduction 

On July 21, 2010, President Obama signed into law the Dodd-Frank Wall 
Street Reform and Consumer Protection Act (“Dodd-Frank”).^ to fanfare and 
criticism. At 848 pages, the mammoth statute amends dozens of existing laws and 
creates major new federal agencies, including the Financial Stability Oversight 
Council (“FSOC”) and the Consumer Financial Protection Bureau, with potentially 
broad powers over systemically important firms and consumer protection, 
respectively. It also eliminates the Office of Thrift Supervision, by merging it into 
the Office of the Comptroller of the Currency (“OCC”), and significantly reshapes 
the derivatives markets, by requiring many over-the-counter derivatives to be 


1. Comment from Ronnie Endre, ReGULATIONS.GOV (Nov. 6, 2010), http:// 
www.regulations.gov/#!documentDetail;D=FSOC-20 10-0002- 1096 (spelling, grammar, 
capitalization, and punctuation are all retained from the original source). 

2. Pub. L. No. 111-203, 124 Stat. 1376 (2010) (to be codified in scattered 
sections of the U.S. Code). 
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cleared and traded through exchanges.^ Dodd-Frank will have major regulatory 
and legal consequences for banks and many other fmancial institutions for years to 
come. It is thus little wonder that both congressional Democrats and the Obama 
administration claimed credit for passing historic legislation that is the toughest 
fmancial reform since the Great Depression.'' 

Many commentators and press members agreed, labeling the legislation 
“sweeping” and the “most ambitious overhaul of fmancial regulation in 
generations.”^ The reactions of Wall Street interest groups, which promptly and 
vociferously criticized the legislation, confirm this interpretation.* 

Of particular note is section 619 of the Dodd-Frank Act, popularly known 
as the “Voicker Rule,” which restricts certain risky activities by banking entities 
and systemically important firms, including proprietary trading and fund 
investment.’ Hailed by President Obama as a “simple and common sense reform” 
in the face of “an army of industry lobbyists from Wall Street,”* the Voicker Rule 
had the potential to seriously undermine profits at many of America’s largest and 
most profitable fmancial institutions. Had the big banks finally been brought to 
heel? Not yet. 

One of the most persistent criticisms of Dodd-Frank, and of the Voicker 
Rule in particular, is its many gaps and ambiguities, which leave a host of 
meaningfbl issues to subsequent interpretation and implementation by federal 
agencies. Many worry that, largely freed from public scrutiny, special interests can 
capture the Dodd-Frank nilemaking process and generate favorable interpretations 
of the statute’s numerous incomplete and contested provisions.^ Others, in 
contrast, point to impediments to special interest capture at the agency level. 


3. Id. § 723, 124 Stat. at 1675-82 (codified at 7 U.S.C. § 2 (2012)). 

4. See. e.g.. Senator Jeff Merkley & Senator Carl Levin, The Dodd-Frank Act 
Restrictions on Proprietary Trading and Conflicts of Interest: New Tools to Address 
Evolving Threats, 48 Harv. J. ON Legis. 515, 515 (2011) (labeling Dodd-Frank “the 
broadest financial reforms since the 1930s’'); Press Release, White House, Remarks by the 
President at Signing of Dodd-Frank Wall Street Reform and Consumer Protection Act (July 
21, 2010), available at http://www.whitehouse.gov/the-press-office/remarks-president- 
signing-Dodd-Frank-wall-street-reform-and-consumer-protection-act (referring to Dodd- 
Frank as “the strongest consumer financial protections in history”). 

5. Brady Dennis, Financial Regulation Moves into New Era, WASH. Post, July 
1 6, 20 1 0, at A 1 ; see also Helene Cooper, Obama Signs Overhaul of Financial System, N. Y. 
Times, July 22, 2010, at B3 (calling Dodd-Frank “a sweeping expansion of federal financial 
regulation” and a “major” Democratic legislative victory). 

6. Cooper, supra note 5 (reporting that “within minutes” of the presidential 
signing, Wall Street representatives, including the Business Roundtable and U.S. Chamber 
of Commerce, “were leveling criticism at the new legislation”). 

7. 12 U.S.C. § 1854 (2012). 

8. Press Release, White House, Remarks by the President on Financial Reform 
(Jan. 21, 2010), available at http://www.whitehouse.gov/the-press-offtce/remarks-president- 
fmancial-reform. 

9. See infra notes 80-84 and accompanying text (discussing these concerns). 
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including the policy preferences of regulators, judicial review, and procedural 
checks designed to enhance transparency and accountability. 

This debate raises the question: What happened to major Dodd-Frank 
provisions once lawmaking power shifted from Congress to federal agencies? 
More specifically, are industry groups attempting to influence outcomes? Is there a 
meaningful counterbalance to influential industry voices? What is the public 
salience of the reform? Are relevant public interest groups engaged in the issue? 
And finally, what mode of analysis might yield insight into these questions? 

One mode of analysis is substantive: examine the sausage. This sausage 
approach examines output, usually by measuring Dodd-Frank against an idealized 
version of financial reform — ^the reform that would have emerged under a perfect 
political system. This comparison might then yield inferences about the lawmaking 
process. For example, a provision that appears overly favorable to particular 
industry segments might lend itself to an inference that the policy outcome is the 
result of special interest influence. In contrast, one that appears to impose costs in 
excess of its benefits might be attributed to pandering by elected officials. Dodd- 
Frank analyses have, to date, been of the sausage variety. 

The substantive method has a serious drawback, however: There is little 
agreement on what the ideal response to the financial crisis should have been. 
Moreover, the Dodd-Frank sausage is not yet finished and will not be for many 
years to come. Given that so much of the substantive effect of Dodd-Frank 
depends on still-pending administrative rulemaking, the sausage method is 
especially unsatisfying at this early stage of Dodd-Frank’ s existence. 

Alternatively, the procedural, or sausage-making, approach analyzes 
inputs by examining the financial reform sausage as it is being made to see what 
goes into it. What is the level and type of interest group activity? Do lawmakers 
appear receptive to interest group overtures? Is there a counterbalance to 
influential industry voices? What is the public salience of the reform? Are relevant 
public interest groups (“PIGs”) engaged in the issue? 

While the sausage-making approach, alone, inevitably leaves unanswered 
the important question of actual (as opposed to attempted) interest group 
influence, its focus on process provides advantages that the substance-oriented 
sausage approach does not. First, the informal notice and comment process seeks a 
pluralist goal of facilitating engagement opportunities for broad segments of 
society, including individuals and firms, as well as public and private interest 
groups." Though technically open to all, administrative law scholars forcefully 
debate the extent to which this ideal is met in practice.'^ Second, this spirit of 
openness is in some tension with administrative efficiency, causing many to 
question whether attempts to expand transparency and access in administrative 


10. See generally Steven P. Croley, Regulation and Public Interests: The 
Possibility of Good Regulatory Government (2008). 

11. W. at 123-25. 

12. Id . at 125-33. 
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rulemaking, particularly to the general public, lead to inefficiency.*^ Finally, the 
sausage-making procedural approach, when applied after the enactment of final 
rules or rule re-proposals, could capture some of the benefits of the sausage 
approach by systematically examining inputs (for example, in the form of 
comment letters and agency contacts) against changes in output (that is, changes 
from the proposed rule to the final or re-proposed rule). 

This Article, because of the time period studied, adopts the pure sausage- 
making approach, using the Volcker Rule as a case study to examine the process of 
Dodd-Frank financial reform from inception through rule proposal, with a 
particular focus on agency-level activity prior to the Notice of Proposed 
Rulemaking (“NPRM”). This Article thus systematically examines a less-studied 
time period about which little is known, despite its acknowledged importance to 
final policy outcomes.'"* Later articles will address subsequent stages of Volcker 
Rule activity using a mixed approach that systematically examines both inputs and 
outputs. 

To be clear, this is not a comment on the merits of the Volcker Rule. 
Numerous objections have been raised to the Volcker Rule, some of which I 
recount.'^ The Volcker Rule makes for an interesting financial reform case study, 
not because it is wise — that may or may not be the case. Rather, the congressional 
maneuvering that accompanied the Volcker Rule’s passage and the importance of 
proprietary and fund activities to banks’ bottom line signaled that the provision 
had the potential to illuminate questions about which voices get heard on a major 
issue of financial reform as the sausage is really being made. 

Part I of this Article reviews the political and economic events leading to 
Dodd-Frank’s passage, setting the stage for the agency-level activity that 
followed. That review reveals substantial Wall Street lobbying, but also substantial 
public interest in the legislative process surrounding the Volcker Rule, including 
the various accommodations and concessions necessary to gain the votes for 
Dodd-Frank passage. Both the public and the press followed these developments 
closely and expressed frequent concern, even outrage, at signs that the financial 
industry might escape the consequences of its role in precipitating the financial 
crisis. 


13. See, e.g., Mark Seidenfeld, Demystifying De ossification: Rethinking Recent 
Proposals to Modify Judicial Review of Notice and Comment Rulemaking, 75 TEX. L. REV. 
483, 483-84 (1997) (arguing that attempts by courts to ensure public participation and 
influence in the administrative process have led to inefficiencies and potential ossification), 

14. David J, Barron & Elena Kagan, Chevron's Nondelegation Doctrine, 2001 
Sup. Ct. Rev. 201, 231-32 (arguing that agencies complete the bulk of their work prior to 
the rule proposal stage and are less responsive to the concerns of affected parties during the 
notice and comment period); Wendy Wagner, Katherine Barnes & Lisa Peters, Rulemaking 
in the Shade: An Empirical Study of ERA 's Air Toxic Emission Standards, 63 Admin. L. 
Rev. 99, 110-13 (2011) (discussing the dearth of research on the preproposal stage, despite 
its importance). 

1 5. See infra notes 36-46 and accompanying text (discussing alternatives to the 
Volcker Rule, including capital requirements, other systemic risk regulations, bank 
downsizing, and a return to Glass-Steagall). 
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Part 11 digs into Volcker Rule activity from Dodd-Frank passage to rule 
proposal. Sections A and B set the stage by discussing reactions to the Volcker 
Rule’s gaps and ambiguities, and the resulting importance of the preproposal 
rulemaking phase. Section C analyzes the roughly 8,000 public comment letters 
received by FSOC during the 30-day public comment period in advance of its 
statutorily required Volcker Rule study, placing these data within the context of 
prior comment letter research. Though scholars may debate the extent to which 
comment letters can — and should — ^reveal information to agencies,'^ comments 
can reveal a great deal of information to the interested researcher, in this case 
exposing both public sentiment and the involvement of relevant PIGs on this issue. 

This analysis shows that a consortium of PIGs — Americans for Financial 
Reform, Public Citizen, and U.S. PIRG — managed to generate a surprising level of 
Volcker Rule interest among private citizens, who sent in letters by the thousands. 
But, 7,316 (or 91%) of those comments are a virtually identical form letter. The 
comment letters from private citizens that were not a form letter (515 comments) 
confirm that people are angry about the economy; about the plight of working 
Americans; and about the politicians who allowed the financial crisis to develop. 
The banks are “fools,” “hogs,” and “criminals” out to “screw joe the plummer” 
and should be “put in jail,” receiving no more “bailouts with citizens’ money.”'’ 
Political officials and regulators fare little better. 

But at the same time, the contrast with the meticulously drafted, argued, 
and researched — though far less numerous — letters from the financial industry and 
its representatives is stark. In comparison, the citizen letters are short and provide 
little evidence that citizen commenters even understand, or care, what proprietary 
or fund investment is, much less the ways in which agency interpretation of the 
Volcker Rule’s complex and ambiguous provisions might govern such activities. 

Part II.D analyzes meeting logs of the Federal Reserve, United States 
Treasury Department (“Treasury Department”), Commodity Futures Trading 
Commission (“CFTC”), Securities and Exchange Commission (“SEC”), and 
Federal Deposit Insurance Corporation (“FDIC”), which, as part of the new 
transparency efforts associated with Dodd-Frank implementation, were made 
publicly available for the first time shortly after Dodd-Frank was signed into law 
on July 21, 2010.'* It is here that the differential investment by financial 


16. Compare Stuart Minor Benjamin, Evaluating E-Rulemaking: Public 
Participation and Political Institutions, 55 DUKE L.J. 893, 912 (2006) (arguing that 
comment letters — particularly those from the general public — are unlikely to provide 
meaningful information to agencies), and E. Donald Elliott, Re-Inventing Rulemaking, 41 
Duke L.J. 1490, 1492 (1992) (referring to notice-and-comment rulemaking as Kabuki 
theater), with Susan Webb Yackee, Sweet-Talking the Fourth Branch: The Influence of 
Interest Group Comments on Federal Agency Rulemaking, 16 J. Pub. Admin. Res. & 
Theory 103, 103-19 (2005) (finding that interest group comments can, and often do, affect 
the content of final government regulations). 

17. See infra Part II.C.2 (discussing these and other comment letters in detail). 

18. Curtis W, Copeland, Cong. Research Serv., R41472, Rulemaking 
Requirements and Authorities in the Dodd-Frank Wall Street Reform and 
CONSU.MER Protection Act 11 (2010), available at http://www.llsdc.org/attachments/ 
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institutions in influencing this early stage of Voicker Rule implementation is most 
evident. Financial institutions, financial industry' trade groujis, and law lirms 
representing such institutions and trade groups collectively accounted for roughly 
93% of all federal agency contacts on the Voicker Rule during the time period 
studied. In contrast, public interest, labor, advocacy, and research groups, and 
other persons and organizations accounted- for only about 7%. Moreover, the 
quality of federal agency contacts with financial industry representatives exceeds 
that of other contacts on several measures. Finally, the meeting logs, particularly 
when combined with the comment letters, reveal a level of industry cohesion that 
would not be predicted based on either press reports or the legislative history. 

This Article concludes that, as feared by many Dodd-Frank critics, the 
powerful interest groups most affected by Dodd-Frank did not waste the 
opportunities provided by the Voicker Rule’s gaps and ambiguities. Instead, as 
evidenced by both public comment letters and meeting logs, they actively lobbied 
agencies to adopt favorable definitions, interpretations, and exemptions prior to the 
NPRM. Countervailing voices were not wholly absent during this early stage of 
Voicker Rule implementation. Angry citizens sent in letters by the thousands, 
potentially shading FSOC’s view of the public salience of the Voicker Rule and of 
the relative power of active PlGs. Conclusions regarding the ultimate impact of 
this activity are left for another day. Nonetheless, these results challenge the 
efficiency of current administrative processes and suggest that the pluralist ideal of 
administrative law has not been fully realized, at least in the case of the Voicker 
Rule. 


I. From Inception to Passage 

A, Crisis and Reform 

Dodd-Frank emerged in the wake of the worst U.S. financial crisis since 
the Great Depression.'^ U.S. financial firms suffered heavy losses in 2007 and 
2008, largely from sharp declines in the value of mortgage-related assets. Several 
firms failed. Others were saved only through taxpayer bailouts. Fannie Mae and 
Freddie Mac were placed in government conservatorship; Merrill Lynch was sold 
to Bank of America in a deal backed by the Federal Reserve and the Treasury 
Department; Lehman Brothers filed for bankruptcy; and AIG, facing catastrophic 
losses on credit default swaps, averted default only through an $85 billion loan 


files/255/CRS-R4 1472.pdf (discussing voluntary transparency efforts by the federal 
agencies charged with implementing Dodd-Frank, including logging interest group 
meetings and making such logs publicly available through agency websites). 

19. The general facts of the financial crisis have by now been retold many times 
in numerous sources. The details in this paragraph are drawn from Financial Crisis 
Inquiry Commission, The Financial Crisis Inquiry Report: Final Report of the 
National Commission on the Causes of the Financial and Economic Crisis in the 
United States (2011), available at http://www.gpo.gov/fdsys/pkg/GPO-FCIC/pdf7GPO- 
FCIC.pdf; The Financial Crisis: A Timeline of Events and Policy Actions, Fed. Res. Bank 
St. Louis, http://timeline.stlouisfed.org/index.cfm?p=timeline (last visited Feb. 11, 2013) 
(providing detailed timeline of these events). 
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from the Federal Reserve. In the wake of general financial panic. Congress 
intervened with the $700 billion Troubled Asset Relief Program (“TARP”), and 
the Federal Reserve stepped in to provide liquidity through several lending 
facilities. Despite these interventions, the crisis exacerbated already weakening 
economic conditions: asset prices fell; unemployment rose; business investment 
stalled; and consumers suffered losses in housing values, retirement, and 
investment funds. Against this background, Congress and the Obama 
administration launched a financial reform effort. 

The legislation that became Dodd-Frank got its start when the Obama 
administration announced on June 17, 2009, an “extraordinary response to a 
historic economic crisis,” and outlined the basic framework it intended to pursue 
for financial reform.^° This was followed by a more extensive proposal from the 
Treasury Department,”^' 

Although President Obama later claimed that Dodd-Frank contained 90% 
of his initial framework,^^ early reactions to the proposed reforms were negative.^^ 
Throughout the second half of 2009, reform advocates from the Obama camp (and, 
in particular, Treasury Secretary Tim Geithner) defended the administration’s 
financial reform proposal against critics on both the right and the left. 
Conservative Republicans, for example, portrayed the President’s proposed 
financial reforms as a formalization of the “too big to fail” policies from 2008 and 
as more of the same Big Government outlook that gave us health care reform.^’' 
The Left, meanwhile, complained that the proposal overly favored Wall Street and 
failed to account for consumer concerns.^’ As a consequence, the administration 
was forced to alter certain portions of the proposal that critics contended invited 
bailouts, and to make other concessions.^^ 

One important concession was the addition of a provision that would limit 
banks’ ability to engage in proprietary trading and to invest in or sponsor hedge or 
private equity flinds.^’ That provision, known as the Volcker Rule, was highly 


20. Press Release, White House, Remarks by the President on 2!st Century 
Financial Regulatory Reform (June 17, 2009), available at http://www.whitehouse.gov/ 
the_press_off1ce/Remarks-of-the-President-on-Regulatory-Reform. 

21. DEP’T OF THE Treasury, Financial Regulatory Reform: A New 
Foundation: Rebuilding Financial Supervision and Regulation (2009), available at 
http://www.treasury.gov/initiatives/Documents/FinatReport_web.pdf, 

22. Press Release, White House, Remarks by the President on Wall Street 
Reform (June 25, 2010), available at http://www.whitehouse.gov/the-press-office/remarks- 
president-wall-street-reform-1 . 

23. David Skeel, The New Financial Deal: Understanding the Dodd- 
Frank Act and Its (Unintended) Consequences 3 (201 1). 

24. Id. 

25. Id. 

26. Id 

27. Only a single sentence in the Treasury Department’s initial 89-page proposal 
references proprietary trading and hedge funds. Dep’t of the Treasury, supra note 21, at 
32 (“Finally, the Federal Reserve and the federal banking agencies should tighten the 



190 


2013] FINANCIAL REFORM 61 

contested, both because of philosophical objections and because it had the 
potential to seriously impact the profitability of banks’ operations.^* The full depth 
of that impact will ultimately depend on interpretation and enforcement, as 
discussed below. 

B. The Volcker Rule: Politics and History 

The Volcker Rule originated in January 2009, when the Group of Thirty, 
an international group of 30 leading finance professionals and academics 
(including Paul Volcker, chair of the financial reform working group, former 
Chairman of the Trustees, and now Chairman Emeritus), released a report 
containing 18 recommendations for global financial reform.^^ The first of those 
recommendations proposed that: 

Large, systemically important banking institutions should be 
restricted in undertaking proprietary activities that present 
particularly high risks and serious conflicts of interest. Sponsorship 
and management of commingled private pools of capital (that is, 
hedge and private equity funds in which the banking institutions 
own capital is commingled with client funds) should ordinarily be 
prohibited and large proprietary trading should be limited by strict 
capital and liquidity requirements.^'* 

But the idea was not initially embraced, either by the Obama administration or by 
House and Senate Democratic leaders. 

The initial House version of Dodd-Frank, introduced by Barney Frank on 
December 2, 2009, did not ban proprietaiy trading nor did it limit fund 
investment.^' It did, however, grant power to the Board of Governors of the 
Federal Reserve System to prohibit proprietary trading if the Board determined 
that it posed “an existing or foreseeable threat to the safety and soundness of such 


supervision and regulation of potential conflicts of interest generated by the affiliation of 
banks and other financial firms, such as proprietary trading units and hedge funds.’’), 

28. Christine Harper, Goldman Special Situation Profit Seen at Risk with Volcker 
Rule, Bloomberg (Mar. 27, 2011, 6:08 PM), http://vvww.bloomberg,com/news/201 1-03- 
28/goldman-special-situation-profit-at-risk-with-volcker-correct-.html (discussing the 
importance of certain proprietary investment activity to Goldman Sachs’ profits); Cyrus 
Sanati, Wall St. Tries to Put a Price on Volcker Rule, Dealbook (Jan. 28, 2010, 6:33 PM), 
http://dealbook.nytimes.eom/2010/01/28/wall-st-tries-to-put-a-price-on-the-volcker-rule/ 
(estimating the effects of the Volcker Rule proprietary trading ban on various banking 
institutions). 

29. Group of Thirty, Financial Reform: A Framework for Regulatory 
Stability (2009), available at http://flc.wharton.upenn,edu/fic/Policy%20page/G30 
Report.pdf 

30. Id. at 28. 

31. Wall Street Reform and Consumer Protection Act of 2009, H.R, 4173, 1 1 1th 
Cong, (as introduced in House of Representatives, Dec. 2, 2009), For a more detailed 
legislative history of the Volcker Rule, see Merkley & Levin, supra note 4, at 53 1-38. 
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company or to the financial stability of the United States.”’^ This portion of the bill 
was passed by the House unchanged.^’ 

The Senate version, originally introduced by Christopher Dodd on April 
15, 2010, directed the appropriate federal banking agencies to develop rules 
prohibiting both proprietary trading and fund investment and sponsorship.^'* These 
prohibitions were subject to the recommendations and modifications of FSOC, 
which was directed to conduct a study regarding the risks and conflicts associated 
with proprietary trading by the entities covered in the bill.^* Both the House and 
Senate versions contained exceptions to these restrictions, many of which were 
retained in the final Dodd-Frank legislation, the details of which are discussed 
below in Part I.C. 

As already noted, the Obama administration’s reform proposal did not 
contain restrictions on proprietary trading or fund investment. Indeed, the 
administration explicitly resisted such limits,^* believing that size and 
interconnectedness — rather than organization as a banking entity — were what 
made an institution too important to fail.’’ Many economists agreed.’* 

In the wake of the crisis and the bailouts that accompanied it, some 
reform advocates wanted to break up the largest financial institutions so that no 
entity could again be too big to fail.’’ Several economists actively involved in 
reform debates, such as Simon Johnson, Joseph Stiglitz, and Nouriel Roubini 
publicly advocated this approach, which gained some adherents in the Senate.'*’ 


32. H.R. 4173, § 1116. 

33. /(J. § 1 1 17 (as engrossed in House of Representatives, Dec, 1 1, 2009). 

34. Restoring American Financial Stability Act of 2010, S. 3217, 111th Cong, 
§§619, 989 (as introduced in Senate, Apr. 15, 2010). 

35. Id. § 989. 

36. Skeel, supra note 23, at 54-57. Though Tim Geithner is often depicted as 
the public face of such resistance, other sources paint Larry Summers as the primary 
roadblock to the Voicker Rule within the Obama camp. See Richard Wolffe, Revival: 
The Struggle for Survival in the Obama White House 170-71 (2011) (discussing 
Larry Summers’s opposition to the Voicker Rule, which he considered “unrealistic and 
unworkable”). 

37. John Cassidy, The Voicker Rule: Obama 's Economic Adviser and His Battles 
over the Financial-Reform Bill, New Yorker, July 26, 2010, at 25, 27. 

38. Id. (“[T]he crisis would have unfolded precisely as it did” even if the 
Voicker Rule had been in effect (quoting Benn Steil, economist at the Council on Foreign 
Relations)); Id. at 30 (arguing that banks were likely to find other ways to take risks and that 
the Voicker Rule could create a false sense of safety (quoting Raghuram Rajan, University 
of Chicago economist)). 

39. Skeel, supra note 23, at 49-50. 

40. See generally Debt Financing in the Domestic Financial Sector: Hearing on 
S. 270 Before the Subcomm. on Fin. Insts. & Consumer Prot. of the S. Comm, on Banking, 
Hous. & Urban Affairs, n2th Cong. 10 (2011) (testimony of Dr. Joseph Stiglitz) (“We 
should not allow any bank to grow to a size that it poses a systemic risk to the economy.”); 
Simon Johnson & James Kwak, 13 Bankers: The Wall Street Takeover and the Next 
Financial Meltdown 208-13 (2010) (discussing the risk to the financial system posed by 
large, concentrated financial power and urging a breakup of big banks); Nouriel Roubini & 
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The Brown-Kaufman SAFE Banking Amendment, introduced in the Senate on 
April 21, 2010, would have prohibited bank holding companies from holding more 
than 10% of total U.S. insured deposits and more than 2% of gross domestic 
product (“GDP”) in liabilities and would have imposed other capital requirements 
and leverage restrictions.'" The rule reportedly would have required downsizing by 
some of the largest U.S. banks, including Citigroup and Goldman Sachs. It was 
defeated 33-61 on May 6, 2010, with 27 Democrats voting against the 
amendment.”*^ 

Other reformers looked back with nostalgia at Glass-Steagall, which 
since the 1930s had separated commercial and investment banking.'*'* Since its 
repeal in 1999, the lines between commercial and investment banking had become 
increasingly blurred and proprietary trading had come to represent an ever-larger 
share of the profits of financial institutions, including commercial banks and bank 
holding companies.'*^ As a result, many — including Paul Volcker himself — 
believed that the Volcker Rule would at least partially restore Glass-SteagalTs 
legal divide between commercial and investment banking.'*'’ 

Needless to say, affected financial institutions lobbied hard against these 
efforts.'*'’ Just as importantly, the Obama administration also resisted these reforms, 
arguing that Dodd-Frank’s increased oversight of systemically important 
institutions was sufficient to protect against future bailouts.*** However, 
intervening events between introduction and passage of Dodd-Frank continued to 
stoke the American public’s fears of another financial crisis and their anger over 
perceived Wall Street excesses, which necessitated further action from the Obama 
administration if Dodd-Frank was to become a reality. 


Stephen Mihm, Bust up the Banks, Daily Beast (May 6, 2010, 8:00 PM), 
http://\vww.thedailybeast.com/newsweek/2010/05/07/bust-up-the-banks.html (arguing that 
the Obama reform proposals do not go far enough and that “drastic changes . . . including 
breaking up big banks and imposing new firewalls in the financial system” are needed). 

41. Safe, Accountable, Fair, and Efficient Banking Act of 2010, S. 3241, 111th 
Cong. §§ 3-4 (Apr. 21, 2010) (as introduced by Sen. Brown, on behalf of himself and Sens. 
Kaufman, Casey, Merkley, Whitehouse, & Harkin). 

42. David M. Herszenhorn, Senate Liberals Move to Toughen Bill Regulating 
Wall Street, N.Y. TIMES, May 6, 2010, at B3. 

43. David M. Herszenhorn, Bid to Shrink Big Banks Falls Short, N.Y. Times 
May 7, 2010, at Bl. 

44. Skeel, supra note 23, at 86-87. 

45. Harper, supra note 28 (discussing the economic impact of the Volcker Rule 
on many financial institutions); Sanati, supra note 28 (same). 

46. Cassidy, supra note 37, at 25 (reporting that Volcker believed the rule would 
“go a long way toward restoring” the commercial banking/investment banking distinction), 

47. Ctr. for Responsive Politics, Lobbying Spending Database, OpenSecrets, 
http://www.opensecrets,org/lobby/Iookup.php?type=i&q=dodd+frank (last visited Feb. 11, 
2013) (posting lobbying disclosures on Dodd-Frank). 

48. Skeel, supra note 23, at 44-52 (discussing the key players in Dodd-Frank 
debates and their various positions); Cassidy, supra note 37, at 27 (discussing the belief by 
Geithner and Summers that capital requirements were a better mechanism for protecting 
against bailouts than either the Volcker Rule or Glass-Steagall). 



193 


64 ARIZONA LAW REVIEW [VOL. 55:53 

The public detested the 2008 bailouts and, as economic and employment 
fears lingered into 2010, popular backlash increased, reaching a crescendo as news 
of lavish bonuses and compensation packages at bailed-out financial firms hit the 
press/^ Alarmed by the growing public discontent, senior White House officials 
reportedly began to reevaluate Volcker’s reform proposals.^® The final straw came 
on January 19, 2010, when Republican Scott Brown was elected to fill Ted 
Kennedy’s Senate seat in Massachusetts. Two days later, on January 21, 2010, 
President Obama appeared with Paul Voicker and publicly announced his support 
for the Voicker Rule.^' Most observers concluded that the two events were not 
independent.^^ 

Ironically, however, Scott Brown’s election also prompted some of the 
Voicker Rule’s exemptions and ambiguities. As noted, a strict ban on proprietary 
trading and fund investment had the potential to seriously compromise existing 
banking entity operations. Those financial institutions affected by the rule 
forcefully lobbied key congressional members to weaken it.^^ As it became clear 
that Scott Brown’s vote was necessary for Dodd-Frank passage, he wielded 
substantial clout, which he reportedly used to protect Massachusetts firms such as 
State Street, Fidelity, and MassMutual.’'* Only after Brown secured a definition of 
“systemically significant” firms that looked to activities, rather than to size 
(reportedly a carve-out for Fidelity), and a de minimis exemption for fund 
investment that would allow banks to invest up to 3% of Tier I capital (reportedly, 
a carve-out for State Street), did he provide the last vote needed for Dodd-Frank 
passage.” 

C. The Voicker Rule: Statutory Text 

Subject to important exceptions, the Voicker Rule prohibits banking 
entities from “engag[ing] in proprietary trading” and from “acquir[ing] or 
retain[ing] any equity, partnership, or other ownership interest in or sponsor[ing] a 
hedge fund or a private equity fund.”” Systemically important nonbank financial 


49. Skeel, supra note 23, at 55; Cassidy, supra note 37, at 28. 

50. Cassidy, supra note 37, at 28-29. 

5 1 . Press Release, White House, supra note 8. 

52. Skeel, supra note 23, at 55; Editorial, The Voicker Rule Could Clarijy Roles 
and Risks in the Financial System, WASH. POST (Jan. 23, 2010), http://www. Washington 
post, com/wp-dyn/contenFarticle/201 0/0 1/22/AR20 1 00 1 2204348. html. 

53. Cassidy, supra note 37, at 29; Jia Lynn Yang, A Key Republican Vote Keeps 
Banking Curbs in Play, WASH. Post, June 23, 2010, at A12, 

54. Yang, supra note 53; Silla Brush, Wall Street Bill Tests Scott Brown 's Clout, 
Hill (June 22, 2010, 5:00 AM), http://thehill.com/homenews/senate/104631-vvall-street- 
bi)!-tests-scott-browns-clout. 

55. Fidelity and State Street Win in Brown Deal, Dealbook (July 14, 2010, 
1 2:02 PM), http://dealbook,nytimes,com/2010/07/14/fidelity-and-state-street-win-in-brown- 
deal/. 

56. 12 IJ.S.C. § 1851(a)(1) (2012). “Banking entity” is broadly defined, with 
some exceptions, to include FDlC-insured depository institutions, entities that control such 
an institution (such as bank holding companies), and the affiliates — i.e., under 25% 
common control — of both of these entities (including non-U.S, affiliates). Id. § 1851(h)(!), 
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institutions are not banned from trading and fund activity, though they must carry 
additional capital and comply with other restrictions on such dealings.^’ 

The Volcker rule became effective on July 21, 2011, two years after 
Dodd-Frank enactment, despite the lack of implementing rules. However, covered 
entities were granted the full two-year period provided by the statute (that is, until 
July 21, 2014) to comply with the Volcker Rule, with the possibility of 
extensions.^* Both parts of the rule — the ban on proprietary trading and the 
restrictions on fund investment and sponsorship — are subject to substantial 
ambiguities that require agency definition and rulemaking. 

1. Proprietary Trading 

The term “proprietary trading” is defined as “engaging as a principal for 
the trading account of [a] banking entity.”^’ “Trading account,” in turn, is defined 
as any account used for acquiring or taking positions: 

principally for the purpose of selling in the near term (or otherwise 
with the intent to resell in order to profit from short-term price 
movements), and any such other accounts as the appropriate Federal 
banking agencies, the Securities and Exchange Commission, and the 
Commodity Futures Trading Commission may, by rule as provided 
in subsection (b)(2), determine.*” 

Much turns on the interpretation of the phrase “trading account,” which is 
unclear and appears to depend on the trader’s intent when purchasing.*' Thus, a 
purchase made with long-term investment intent may be permitted, even if 
ultimately quickly sold.*^ Similarly, speculative trades may be permitted under the 
rule, provided they are held beyond the “near term,” however that phrase is 
ultimately defined by regulators.** 

More ambiguity is added by the nine exceptions to the ban on proprietary 
trading explicitly contained in Dodd-Frank, as well as the power granted to the 
federal banking agencies, SEC, and CFTC to draft exceptions to the exceptions in 
order to “promote and protect the safety and soundness of the banking entity and 
the financial stability of the United States.”*^ Of particular importance are the 
exceptions for transactions in connection with underwriting or market-making 
activities, risk-mitigating hedging activities, and transactions on behalf of 
customers. Each of these is a potentially vast exception, with the potential to 


57. W. § 1851(a)(2). 

58. 1851(c). 

59. Id. § 1851(h)(4). 

60. Id. § 1851(h)(6). 

61. Memorandum from Cadwalader, Widkersham & Taft LLP to Clients and 
Friends, An Analysis of the Dodd-Frank Act’s Volcker Rule 5 (2010), available at http:// 
www.cadwalader.com/assets/client_friend/101 5 10VolckerRuieAnalysis.pdf 

62. Id. 

63. Id. at 5-6. 

64. 12U.S.C. § !851(d)(l)(J). 
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permit much trading activity previously undertaken under the rubric of proprietary 
trading. 


2. Hedge and Private Equity Funds 

Subject to essentially the same exceptions that apply to the ban on 
proprietary trading, the Volcker Rule prohibits banking entities from “acquir[ing] 
or retam[ing] any equity, partnership, or other ownership interest in or 
sponsor[ing] a hedge fund or a private equity fund.”^^ Hedge fund and private 
equity fund are collectively defined as; 

an issuer that would be an investment company, as defined in the 
Investment Company Act of 1940 (15 U.S.C. 80a-l et seq.), but for 
section 3(c)(]) or 3(c)(7) of that Act, or such similar funds as the 
appropriate Federal banking agencies, the Securities and Exchange 
Commission, and the Commodity Futures Trading Commission 
may, by rule, as provided in subsection (b)(2), determine.^ 

Section 6 1 9 provides a “de minimis” exception to the restrictions on fund 
activify,^’ with the goal of facilitating customer- focused advisory services,** This 
amount must not exceed 3% of the total ownership interests of the fund one year 
after its inception and must be immaterial to the covered banking entity as defined 
by regulation.*’ In addition, the aggregate investments of each regulated banking 
entity in all such funds may not exceed 3% of its Tier 1 capital.™ 

As is the case with the restrictions on proprietary trading, the restrictions 
on fund investment require substantial agency definition and clarification. For 
example, the 3(c)(1) and 3(c)(7) exemptions are relied on by a variety of legal 
entities other than hedge and private equity funds. Employee pension funds and 
traditional parent-subsidiary investments thus could be impacted by a strict 
interpretation of section 619, even though these activities do not appear to have 
been within Congress’s intended restrictions.^' At the same time, a strict 
interpretation would exempt certain commodity pools and other risky activities 
from the Volcker Rule’s reach, even though these investments pose similar risks to 
the activities Congress sought to restrict.^^ 


65, H § 1851(a)(1)(B). 

66, M § 1851(h)(2). 

67. Id. § 1851(d)(4). 

68. U.S. Gov’t Accountability Office, GAO- 1 1-529, Proprietary Trading: 

Regulators Will Need More Comprehensive Information to Fully Monitor 
Compliance with New Restrictions When Implemented 4 (2011), available at 
http;//www.gao.gov/new,items/d 1 1 529.pdf. 

69. 12 U.S.C. § 1851(d)(4)(b)(ii)(I). 

70, Id § 1851(d)(4)(b)(ii)(ll). 

71 . U.S. Gov’t Accountability Office, supra note 68, at 40. 

72, Id 
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D. Section Summary 

In sum, the Volcker Rule originated as a political concession. Dismissed 
by the Obama administration and many economists as unnecessary and 
unworkable, it nonetheless became a necessary element in the campaign to quell 
complaints that Dodd-Frank did not do enough to reign in large, risky financial 
institutions. But for reasons both practical and political, the Volcker Rule that 
emerged from the legislature and was signed into law contained broad gaps and 
ambiguities on key definitional issues. 

An examination of the problems in defining and identifying proprietary 
trading will help illustrate these points. In anticipation of the Volcker Rule, a 
number of affected banking entities shut down or announced an intention to shut 
down their stand-alone proprietary trading desks.^^ But, even before Volcker Rule 
passage, stand-alone proprietary trading activity accounted for a relatively small 
amount of banking entity revenues, probably around To avoid an easy end- 
run around the Volcker Rule’s restrictions, federal regulators will have to police 
proprietary trading that takes place outside of designated proprietary trading desks. 

This is no easy task. Much of the trading activity explicitly permitted by 
the Volcker Rule — in particular, market making, hedging, underwriting, and 
transactions on behalf of customers — displays objective characteristics very 
similar to proprietary trading, with the distinguishing trait being primarily the 
trader’s motive. Many firms, for example, take proprietary positions in the course 
of servicing customer orders or market making, and their trades are argued to 
provide liquidity, especially in thin markets.’^ Affected industry members contend 
that zealous enforcement of the proprietaiy trading ban, which could restrict other 
bank principal positions, would impair customer service, market liquidity, and 
other beneficial functions performed by many banking entities.^^ Many banking 
entity customers and other market participants agree.^* Balancing these competing 
concerns and implementing workable and enforceable definitions of permitted and 


73. Fin. Stability Oversight Council, Study & Recommendations on 
Prohibitions on Proprietary Trading & Certain Relationships with Hedge Funds & 
Private Equity Funds 2 (2011), available at tittp://www.treasury.gov/initiatives/ 
Documents/Volcker%20sec%20%206 1 9%20study%20final%20 1 %20 1 8%201 1 %20rg.pdf. 
The same is true of much impermissible fund activity. Id. 

74. U.S. Gov’t Accountability Office, supra note 68, at 1 6. 

75. Fin. Stability Oversight Council, supra note 73, at 1 . 

76. U.S. Gov’t Accountability Office, supra note 68, at 28-29. 

77. Id. at 28. 

78. See, e.g.. Letter from Investment Company Institute to Financial Stability 
Oversight Council 1-2 (Nov. 5, 2010), available at http://www.ici.org/pdf/24696.pdf 
(urging that the FSOC study clarify that the exceptions to the proprietary trading ban permit 
the provision of liquidity and execution services on investment fund trades); Letter from 
Private Equity Growth Capital Council to Financial Stability Oversight Council 2-3 (Nov. 
5, 2010), available at http://www.pegcc.org/wordpress/wp-content/uploads/PEGCC-FSOC- 
Volcker-Rule-Comment-Letter.pdf (arguing that Congress did not intend the Volcker Rule 
to prohibit the ability of banks to provide intermediary services to the private equity 
industry). 
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prohibited activity falls to the five federal agencies charged with Volcker Rule 
implementation. 

11. Making the Sausage: From Passage to Proposal 

A. Setting the Stage: Gaps and Ambiguities 

The preceding Part detailed the substantial definitional ambiguities 
surrounding important Volcker Rule provisions, including the definitions of 
“proprietary trading” and its nine exceptions, as well as the definitions of “hedge” 
and “private equity” fund. Other Dodd-Frank sections are similarly indefinite, 
prompting numerous requests for the clarification of definitions, prohibitions, and 
exemptions.^’ 

Dodd-Frank is conspicuously lacking in particulars, a fact recognized by 
nearly every commentator — popular, academic, and practitioner — to address the 
issue. As The New York Times stated shortly before Dodd-Frank’s passage: 
“[Dodd-Frank] is basically a 2,000-page missive to federal agencies, instructing 
regulators to address subjects ranging from derivatives trading to document 
retention. But it is notably short on specifics, giving regulators significant power to 
determine its impact— and giving partisans on both sides a second chance to 
influence the outcome.”*’ 

A widely circulated memo by the law firm Davis Polk opined that “the 
legislation is complicated and contains substantial ambiguities, many of which will 
not be resolved until regulations are adopted, and even then, many questions are 
likely to persist” and predicted a “dynamic” regulatory process between market 
participants and regulators.*' Academic commentary similarly has noted the degree 


79. Peter Madigan, Goldman Sachs Tops List of Firms That Met CFTC, 
RlSK.NET (July 1, 2011), http://wvvw.risk.net/risk-magazine/analysis/2080403/goldman- 
sachs-tops-list-firms-met-cftc (discussing the numerous industry meetings with the CFTC 
regarding Dodd-Frank implementation and noting that most meeting participants request 
clarification of various definitions, especially those involving swap dealers and major swap 
participants). 

80. Binyamin Appelbaum, On Finance Bill, Lobbying Shifts to Regulations, 
N.Y. Times, June 27, 2010, at Al. 

81. Memorandum from Davis Polk & Wardwell LLP to Clients and Friend.s, 
Summary of the Dodd-Frank Wall Street Reform and Consumer Protection Act, Passed by 
the House of Representatives on June 30, 2010, at i (2010), available at http://www,davis 
polk,com/files/Publication/7084f9fe-6580-413b-b870-b7c025ed2ecf/Presentation/Publica 
tionAttachment/1 d4495c7-0be0-4e9a-ba77-f786fb90464a/0709 1 0_Financial_Reform_Sum 
mary.pdf. A memo from the law firm Arnold & Porter similarly advises: 

We believe the ultimate impact of the Act on the financial industry will 
be shaped largely by the outcome of these rulemakings. ... In addition, 
entities affected by the Act will have an opportunity to comment on the 
new regulations as they are drafted and finalized by the regulators, 
making participation in the process critical. 

Memorandum from Arnold & Porter LLP to Clients and Friends, Are You Prepared? A 
Compendium of Advisories on the Dodd-Frank Act 109 (2010), available at 
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to which Dodd-Frank delegates authority and leaves the resolution of serious 
issues to regulators.®^ Even the Congressional Research Service acknowledges that 
“many of the changes are likely to be implemented through regulations that are to 
be developed and issued by regulatory agencies.”®^ 

Many of the statute’s critics worry that this filling-in takes place outside 
of the public glare that accompanied the congressional deliberations on Dodd- 
Frank and provides the large Wall Street firms with another opportunity to shape 
the final law in their favor.®'’ Some fear this potential is heightened as memories of 
the financial crisis fade and the general public — temporarily galvanized by 
financial-institution bailouts into an interest in credit derivatives and systemic 
risk— turns its attention to other political issues. 

These Dodd-Frank gaps and ambiguities assumed new political 
importance as a Republican majority entered the House during the interim period 
between Dodd-Frank’s passage and implementation. Some Republicans, nearly all 
of whom voted against Dodd-Frank, explicitly warned regulators to tread lightly in 
implementing the statute and particularly in implementing the Volcker Rule.®^ 
Alabama Republican Representative Spencer Bachus, for example, urged FSOC to 
implement the Volcker Rule “in such a way as to minimize its substantial and very 
real costs, given that the gains are likely to be illusory.”®^ A group of congressional 
representatives led by Michele Bachmann went further, introducing House Bill 87, 
a one-sentence bill that would repeal Dodd-Frank.®^ Finally, budget battles for 
both the SEC and CFTC, each of which require additional resources to fulfill the 
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83. Copeland, supra note 18, at 1. A total of 330 Dodd-Frank provisions 
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Volcker Rule, WALL St. J, (Nov, 4, 2010, 2:56 PM), http://online.wsj.com/article/ 
SB10001424052748703805704575594473849188154.html, The post-conference vote 
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requirements of Dodd-Frank, have prominently featured critiques of the agencies’ 
lack of attention to the economic impact of their respective regulations.®* 

In sum, the Volcker Rule, like many Dodd-Frank provisions, entered the 
administrative process both highly incomplete and highly contested. The federal 
agencies charged with rulemaking under the statute would play a substantial role in 
shaping the final policy outcomes and would likely do so under the continued 
watchful eye of affected industry members and potentially other interested parties. 
The remainder of this Part confirms these intuitions. 

B. The Preproposal Period 

Dodd-Frank required FSOC to study and make recommendations to 
relevant federal agencies regarding Volcker Rule implementation within six 
months of the statute’s enactment.®’ Those agencies were then statutorily required, 
within nine months of the completion of the FSOC study, to adopt rules 
implementing the Volcker Rule, based on a consideration of FSOC’s 
recommendations,” On October 1 1, 201 1, the OCC, Federal Reserve, FDIC, and 
SEC issued an NPRM (hereinafter the “Joint Rule’’), requesting comments prior to 
January 13, 2012, on proposed rules to implement the Volcker legislation.” That 
deadline was later extended to February 13, 2012.” The CFTC, by a vote of 3-2, 
adopted the entire text of the Joint Rule in an NPRM dated February 14, 2012, 
requesting comments prior to April 16, 2012.” 

The following Subsection analyzes relevant agency activity during the 
period from presidential signing on July 21, 2010 to the NPRM on October 11, 
2011. This Article is one of the few studies to systematically analyze the 
preproposal period, a time period about which little is known, despite its 
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importance to policy outcomes.’"' Subsequent articles will analyze the period from 
the October 1 1 , 20 1 1 NPRM to final rule issuance.’* 

As Wagner, Barnes, and Peters discuss in detail, the need to produce a 
proposed rule that is ready for comment pushes much regulatory work to this early 
stage of the rule development process.’* As a result, preproposal collaborations 
between agencies and regulated industry members, who are likely to have 
technical and other expertise necessary to produce a rule that withstands judicial 
review, become practical necessities,” 

If much of the real work of final rule creation takes place during the 
preproposal period, then one might predict both substantial preproposal lobbying 
activity and limited changes between rule proposal and final rule. Both predictions 
are generally borne out by existing research.’* However, research on the 
preproposal stage of the rule development process has traditionally been impeded 
by a lack of information; Administrative Procedure Act docketing and other 
transparency requirements are generally limited to the period after publication of 
the proposed rule.” Dodd-Frank’s transparency innovations thus provide a wealth 
of information previously unavailable to researchers. This Article is the first to 
systematically analyze that information. 

C. FSOC Comment Letters 

I. The Numbers 

The newly formed FSOC’s first action was to request public input on 
Volcker Rule implementation — a request that resulted in more than 8,000 
comments.'” To put this number into context, studies repeatedly show limited 
comment activity in connection with most rulemakings, with the exception of a 
relatively small number of high-salience issues that generate thousands (in a few 
cases, hundreds of thousands) of comments.'” Far more typical, however, are 


94. See supra note 14 and accompanying text. 

95. Kimberly D. Krawiec & Guangya Liu, Influencing the Volcker Rule (Jan. 1, 
2013) (unpublished manuscript) (on file with authors). 

96. Wagner, Barnes & Peters, supra note 14, at 1 10 (“[Tjhe courts have made it 
painfully clear that if a rule is to survive judicial review, it must be essentially in final form 
at the proposed rule stage.”). 

97. Mat 110-11. 

98. See Croley, supra note 10 (summarizing these studies); see also supra notes 
14, 96-97 and accompanying text (summarizing the limited research on preproposal 
activity). 

99. Wagner, Barnes & Peters, supra note 14, at 112. 

100. Public Input for the Study Regarding the Implementation of the Prohibitions 
on Proprietary Trading and Certain Relationships with Hedge Funds and Private Equity 
Funds, 75 Fed. Reg. 61,758 (Oct. 6, 2010) (soliciting public comments in advance of a 
Volcker Rule study); Fin. Stability Oversight Council, supra note 73, at 10. 

101, Cary Coglianese, Citizen Participation in Rulemaking: Past, Present, and 
Future, 55 DUKE L.J. 943, 950-59 (2006) (summarizing empirical studies of rulemaking 
activity). 
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dockets that receive a handful of comments.'® By this standard (and as suggested 
by the legislative analysis in Part I), the Volcker Rule is a relatively high-salience 
issue, particularly for a technical piece of financial reform legislation not yet at the 
rule proposal stage.'® 

FSOC concluded that, of these 8,000 comment letters, roughly 6,550 
“were substantially the same letter arguing for strong implementation of the 
Volcker Rule.”'® FSOC gave no further information about these letters and did not 
make them publicly available. But an analysis of the remaining comment letters 
(confirmed by conversations with PIG representatives) reveals that the 6,550 
identical letters are the result of an action campaign by a PIG consortium — 
Citizens for Financial Reform, Public Citizen, and U.S. PIRG. Members of these 
groups were provided a form letter (the “PIG form”), included as an Appendix to 
this Article, urging the prompt implementation of the Volcker Rule and the closing 
of any loopholes. 

With the help of three research assistants, 1 analyzed and hand-coded the 
remaining, roughly 1,450, comment letters.'® FSOC concluded that these 
“remaining 1450 comments each set forth individual perspectives from financial 
services market participants, Congress, and the public.”'®* However, this is not the 
case. 

Table 1 provides summary statistics on these comments. Figure 1 displays 
this same information graphically. First, the exclusion of duplicate comment 
postings left a total of 1,374 comments. Of these, as detailed in Table 1, 1,281, or 
93%, were submitted by private individuals. The remainder were submitted by 
financial industry members, trade groups, public interest groups, think tanks, 
academics, and congressional members. At first blush, these numbers seem to 


102. Id. at 956; John M. DeFigueiredo, E-Rulemaking: Bringing Data to Theory 
at the Federal Communications Commission, 55 Duke L.J. 969, 992-93 (2006) (finding 
limited comment activity on the FCC docket, outside of a few outlier events). 

103. Bruce Bueno de Mesquita defines salience as: 

how focused a stakeholder is on the issue. Its value is best thought of in 
terms of how prepared the stakeholder is to work on the issue when it 
comes up rather than some other issue on his or her plate. Would the 
stakeholder drop everything else to deal with the issue? Would the player 
work on it on a weekend day, come back from vacation, etc.? The more 
confidently it can be said that this issue takes priority over other matters 
in the stakeholder’s professional life (or personal life if the issue is about 
a personal or family matter), the higher the salience value. 

Bruce Bueno de Mesquita, Game, Predictioner’s Game, http://www.predictioneersgame. 
com/game (last visited Feb. ! I, 2013). 

1 04. Fin. Stability Oversight Council, supra note 73, at 1 0. 

105. We collected these comments from Regulations.gov, Docket ID: FSOC- 
2010-0002, as of June 201 1. See Docket Browser: Public Input for the Study Regarding the 
Implementation of the Prohibitions on Proprietary Trading and Certain Relationships with 
Hedge Funds and Private Equity Funds, Regulations.GOV, http://www.regulations.gov/ 
#!searchResults;rpp=25;po=0;s=FSOC-2010-0002;fp=true;ns=true (last visited Feb. II, 
2013). 

106. Fin. Stability Oversight Council, supra note 73, at 10. 
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confirm an extraordinary public interest in the Voicker Rule — the raw number of 
comment letters from private individuals dwarfs the number submitted by all other 
categories of actors combined, including industry actors. 

Pausing yet again to put these data into context, recall that — leaving aside 
a comparatively small number of high-salience issues — most rulemakings receive 
only a limited number of comments, very few of which emanate from individual 
citizens. Instead, the lion’s share of commentary is typically submitted by industry 
members, trade groups, law firms, and political consultants. The comment letter 
data thus confirm some level of Voicker Rule salience, including to members of 
the general public. 

Yet, a breakdown of the 1,281 letters submitted by private individuals 
reveals several interesting patterns. Contrary to setting forth an individual 
perspective, over half (nearly 56%) of these comments from private individuals 
use the same form letter, with some slight variations, as the other 6,550 identical 
letters received by FSOC. These letters often add a sentence or two outlining a 
persona! hardship arising from the financial crisis or use only a portion of the form 
(typically, the demands). Therefore, these comments were not exactly identical and 
escaped whatever recognition software or rough exclusion methods FSOC 
employed. Yet, they are the same — nearly identical — substantive letter. Thus, of 
the 8,000 letters received by FSOC on the Voicker Rule, 7,3 1 6 (or 91%) are a form 
letter. This is roughly consistent with prior findings on individual citizen comment 
activity.'"* 

Though scholars may debate the extent to which comment letters, 
particularly letters from the general public, can — and should — reveal useful 
information to agencies, such comment letters contain a wealth of information for 
researchers.'"’ On one hand, the Voicker Rule does have some public salience — 
individuals sent in letters by the thousands. Even if that salience is largely a PIG 
creation, the fact that PIGs were able to rally public interest in the issue may 
suggest both something about the issue and about those PIGs’ power. Moreover, as 
detailed in Table 1, other nonindustry participants — including academics, public 
intellectuals, and members of Congress — submitted comments. Though these were 
fewer in number, they contained significantly more substance than the public 
citizen comments, as would be expected. 

At the same time, however, the implications to be drawn from this 
comment activity are probably quite different from the conclusions one might 
draw about the public’s dedication to an issue about which a regulatory body had 


107. DeFigueiredo, supra note 102, at 987 (documenting scant individual 
participation in FCC rulemaking, outside of a few high-salience issues); Thomas C. Beierle, 
Discussing the Rules: Electronic Rulemaking and Democratic Deliberation 10-11 
(Resources for the Future, Discussion Paper No. 03-22, 2003), available at 
http;//ageconsearch.umn.edu^itstream/10681/l/dp030022.pdf (same with respect to 
Department of Transportation rulemakings). 

108. See Coglienese, supra note 101, at 953-54; Mariano-Florentino Cuellar, 
Rethinking Regulatory Democracy, 57 ADMIN. L. Rev. 41 1, 449 (2005). 

109. See supra note 16 and accompanying text. 
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received 8,000 individuated comments expressing both concern about and, 
importantly, knowledge regarding the terms of a particular legislative enactment. 
Certainly, submitting a form letter does not require the same level of investment as 
the detailed comments submitted by financial institutions and trade groups."® As 
we shall see in Part II.C, Volcker Rule interpretation is also a high-salience issue 
to financial firms, particularly the large banks most affected by it, and they are 
willing to expend large resources toward influencing that interpretation. 

2, The Content 

The remaining 515 comments submitted by private individuals that were 
not traceable to the PIG form letter yield a useful comparison to letters from other 
groups. Table 2 breaks down the comments by group and word count. Figure 2 
displays this information graphically, showing the distribution of word count by 
private individuals not using the PIG form (in light gray), private individuals using 
the form (in dark gray), and all others (in black). 

There are three spikes in the data, at less than 50 words, at 200-249 
words, and at 250-299 words (note the larger sizes of the two far right bins, 
representing comments with 350-799 words and those with 800 words or more). 
The spikes at 200-249 words and 250-299 words represent the PIG form letter and 
its slight variations, discussed above (in its original form the letter is 244 words). 
The spike at comments of less than 50 words represents only letters from private 
individuals. 

The shortest comment — only a single word, “regulate” — was submitted 
by a private individual."' The longest comment, received from the Securities 
Industry and Financial Markets Association (“SIFMA”), measures 19,500 
words. The industry and trade group comments are, as a general rule, lengthy 
and contain cogent arguments in support of a generally narrow interpretation of the 
Volcker Rule’s scope of prohibited activity. Overall, they advance detailed legal 
arguments relying on numerous statutes and cases, reference the Dodd-Frank 
legislative history, and often contain thorough empirical data. Most are 
meticulously argued and carefully drafted. 


110. At a minimum, we might conclude that the Volcker Rule is not an issue of 
the highest salience to the public, meaning: “This is my most important issue. I would drop 
whatever I am doing and turn to this issue whenever asked.” Mesquita, supra note 103. The 
same is likely not true for financial institutions affected by the Volcker Rule. See infra Part 
11. D (discussing the financial industry’s investment in influencing Volcker Rule 
implementation); see also Shabnam Mousavi & Hersh Shefrin, Prediction Tools: Financial 
Market Regulation, Politics and Psychology, 3 J. RISK Mgmt. Ftn. INSTITUTIONS 318, 325- 
26 (2010) (assigning a Dodd-Frank salience measure of 99 out of 100 to financial firms). 

111. Comment from Val Laurent, Activist, RegulatIONS.GOV (Nov. 6, 2010), 
http://www.regulations.gov/#!documentDetail;D=FSOC-2010-0002-1094, Punctuation, 
spelling, and typographical errors in this and the following comments are all retained from 
the original sources. 

1 12. Comment from Randolph Snook, SIFMA, REGULATIONS.GOV (Nov. 5, 2010), 
http://www.regulations.gov/#!documentDetail;D=FSOC-2010-0002-0908. 
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This does not mean, however, that industry and trade group letters 
necessarily contain unique information and arguments. In fact, a close substantive 
read of these comments suggests that, within each industry subgroup, the 
arguments and evidence are quite similar. As Stuart Benjamin and Art Rai 
conclude in an analysis of industry and trade group comment letters to the Federal 
Communications Commission, “the words differed, but the arguments did not.”"’ 

In contrast, comments from the general public tend to be short — the 
average word count, excluding the PIG form letters, is only 86, and roughly half of 
the comments, again excluding those using the PIG form letter, are less than 50 
words. In addition, these public comments by and large lack specific suggestions 
or recommendations for interpreting and implementing the Volcker Rule; 
generally urge that the rule be “enforced” or “adopted”; contain many 
grammatical, punctuation, and typographical errors; and express extreme anger at 
the banks and, often, at the political system as well. 

One letter, from which this Article’s title is drawn, aptly illustrates these 
points. Note the writer’s anger and his “working class versus the big banks” 
mentality; 

in regards to the Volker Rule, just how stupid do you think the 
working class is? we just passed the two bills of financial reform 
and here, not even 3 months later, you big banks are at it again to 
screw joe the plummer. aren’t you wondering why everyone is 
preferring to do business at a credit union over a bank? how about 
all of us that have canceled all of our credit cards? whatch it or we 
all might just pull all of our money out of the banks and make you 
go under! and lose your home!'" 

Another commenter, echoing a common refrain, considers banks 
criminals and wonders why they are not yet jailed: “Please pass the Volker Law!. I 
am disgusted that banks were deregulated over the last 8 yrs which caused this 
economic disaster and now they want to weaken the laws that were just passed! 
They should be jailed. Where are the arrests!! They are all criminals!”"’ 

Another, like many of the private individual letter writers, echoes the 
working class versus rich banks theme exemplified by the “joe the plummer” 
commenter. Her family, unlike the “unscrupulous” bank CEOs and shareholders, 
works for its money: 

The Volker Rule is critical to preventing banks from unscrupulous 
banking activities. At the expense of American citizens, their 
dependants, and their posterity banks have made trillions of dollars 
for their CEO’s and shareholders. It is time to stop their inner-circle 
deals and demand justice for every American. 1 will not allow some 


1 13. Stuart Minor Benjamin & Arti K. Rai, Fixing Innovation Policy: A Structural 
Perspective, 77 Geo. Wash. L. Rev. I, 74 (2008). 

114. Comment from Ronnie Endre, supra note 1 . 

1 1 5. Comment from Katherine Myskowski, Public Citizen, Regulations.GOV 
(Nov. 4, 2010), http://www.regulations.gov/#!documentDetail;D=FSOC-2010-0002-0528. 
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bank to rob me and my familiy of everything that we work for with 
our blood, sweat, and tears."* 

This raw anger at the banks pervades the publie eomments. They are 
“fools . . . [and] hogs”"’ that should be “put ... in jail,” and receive “no more 
passes”"* or “bailouts with citizens’ money.”"’ Wall Street caused “a HUGE 
amount of destruction and are busily going Who? Me? now.””’ Regulators, for 
their part, must impose “control” lest the banks “continue to screw up,”'" and 
must “[sjtop the ffaud.”'^’ Indeed, the entire countiy is on the wrong track. We 
need to get “back to industry” so that our country “produces and exports things,” 
rather than finance, which “export[s] jobs and produc[es] poverty for people who 
actually work.”'" 

Many commenters express dissatisfaction with the political system that 
enabled Wall Street to accumulate so much power. One commenter sees “no 
reason to waste my time voting” unless “we replace the regulations we had on 
Wall Street.”'" Urges another: “Don’t let Big Banks write the rules!”'" One 
writer finds it “craven” that elected officials are accountable to big business, rather 
than to the citizens: 

Obviously we need to do as much as we can to control the banks 
which ruin this country. They have already heisted most of the 
money — to allow them to continue unimpeded would be sheer 
lunacy. We understand the relationship between the money big 
business gives elected officials and the laws that are written and we 
are sick and tired of laws being written by and for big business at 
the expense of human beings, this is craven — there is no other word 
for it — and it much stop, the volker rule and any others that are 


1 1 6. Comment from Amy Margolis, Lebanon Property Management, 
Regulations.gov (Nov. 4, 2010), http://www.regulations.gov/#!documentDetail;D= 
FSOC-2010-0002-0523. 

117. Comment from Dan Guerena, Change.org, Regulati0NS.GOV (Nov. 4, 
2011), http://www.regulations.gov/#!documentDetail;D=FSOC-20 10-0002-0555. 

1 1 8. Comment from Katherine Myskowski, Public Citizen, REGULaT10NS.GOV 
(Nov. 4, 2010), http://www,regulations.gov/#!documentDetail;D=FSOC-2010-0002-0530. 

119. Comment from Abigail Winston, ReGULATIONS.GOV (Nov. 3, 2010), 
http://www,regulations.gov/#!documentDetail;I>=FSOC-20 10-0002-0285. 

120. Comment from Bill Jaynes, Swan River Software, RegulatI0NS.GOV (Oct. 
28 2010), http://www.regulations.gov7#!documentDetail;D=FSOC-20 10-0002-0294. 

121. Comment from Ann McGill, Public Citizen, Regulations.GOV (Nov. 4, 
2010), http://www.regulations.gov/#!documentDetail;D=FSOC-20 10-0002-0430. 

122. Comment from Abigail Winston, supra note 119. 

1 23. Comment from Dan Guerena, supra note 1 1 7. 

124. Comment from Mary Lou Czupek, Public Citizen Member, 
Regulat10NS.GOV (Oct. 28, 2010), http://www,regulations.gov/#!documentDetaii;D= 
FSOC-20 10-0002-0240. 

125. Comment from Victor Escobar, Member of Americans for Financial Reform, 
Regulations.gov (Nov. 03, 2010), http://www.regulations.gov/#!documentDetail;D= 
FSOC-2010-0002-1058. 
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meant to regulate the banks and keep more people’s money from 
disappearing in the maw of corporate america the better.'^^ 

Though some consider regulators, like the banks they regulate, “crooks 
[who] will ignore this,”'^^ others urge regulators to stand firm against the 
“rapacious fmancial institutions”: 

Surely you understand the necessity of standing firm for the subject 
prohibitions as promoted by the distinguished Paul Volcker. You 
will be facing gale force threats, bribes, and deceptions from 
financial institutions who have amply proved they care not one whit 
for the economic health of the country, for the strategic national 
interest, or even the longevity of their own institutions; 
subordinating all of this to their greed for bonuses that can lock in 
generations of family wealth in Just a few years of gambling with 
other people’s money. Without the full strength of this prohibition, 
the nation is doomed to be blackmailed again to rescue a kidnapped 
economy. You can’t allow this, if you have one shred of integrity. 

You must ignore the promises and prospects for lucrative 
employment by the rapacious financial institutions anf do what is 
right.'^* 

These letters are notable for several reasons and confirm many of the 
intuitions gleaned from the review of the Dodd-Frank legislative process in Part I, 
and the analysis of form letters in the prior Subsection. The individual citizen 
letters reveal disgust and anger over perceived Wall Street excesses and expose a 
“Wall Street versus Main Street” mentality. People are angry about the economy, 
about the plight of working people, and about the politicians who they hold 
responsible for these outcomes. But importantly, the citizen letters provide no 
substantive guidance to FSOC on how to interpret and enforce the Volcker Rule’s 
complex and ambiguous provisions. Indeed, the letters provide little evidence that 
commenters even understand, or care, what proprietary trading or fund investment 
is, much less the ways in which the Volcker Rule might govern such activities.'^’ 


126. Comment from Rachel Kaplan, the Village Way, RegulaT 10 NS.GOV (Nov. 5, 
2010), http;//www.regulations.gov/#!documentDetail;D=FSOC-20 10-0002-0966. 

127. Comment from Leo Stack, RegulaTIONS.GOV (Nov. 5, 2010), 

http://www.regulations.gov/#!documentDetail;D=FSOC-20 1 0-0002-0990. 

128. Comment from Critz George, Regulations.gov (Nov. 6, 2010), 

http://www,regu!ations.gov/#!documentDetail;D=FSOC-20l 0-0002- 1202. 

129. DeFigueiredo and Cuellar each find similar results. DeFigueiredo’s 
examination of FCC filings from 1999 to 2004 reveals that the media ownership rules 
received more filings than any other issue but were largely identical texts, mass electronic 
mailings, and simple click-throughs that failed to demonstrate an individual understanding 
of the complex issues. DeFigueiredo, supra note 102. Cuellar’s analysis of three rules 
issued by the Treasury Department, the Federal Election Committee (“FEC”), and the 
Nuclear Regulatory Commission (“NRC”) concluded that “[ijndividuai commenters often 
came across as being angry and exasperated,” failed to understand “the distinction between 
the regulation and the statute,” and rarely offered “anything remotely resembling a concrete 
proposal.” Cuellar, supra note 108, at 443. 
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The contrast with the meticulously drafted, argued, and researched — though far 
less numerous— letters from financial industry members and trade groups is stark. 

D. The Meeting Logs 

I. Introduction 

As part of the new transparency efforts associated with Dodd-Frank 
implementation, the Treasury Department, Federal Reserve, CFTC, SEC, and 
FDIC began disclosing their contacts regarding Dodd-Frank shortly after the bill 
was signed into law in July 2010. These logs give some insight into the work of 
Dodd-Frank statutory interpretation and implementation that goes on behind 
closed doors: Who is meeting with the regulators that will ultimately determine the 
scope of the Volcker Rule? What interests do they represent? What are the topics 
on which they are meeting? What questions are being asked and answered, and 
what sort of information is being conveyed? These logs are especially noteworthy 
given the previously discussed importance of the preproposal period to final policy 
outcomes, combined with the traditional inaccessibility of this data. 

There is wide variation in the amount and quality of information provided 
by the federal agency meeting logs concerning the Volcker Rule, both across 
agencies and across meetings for any given agency. As a general rule, the Federal 
Reserve’s logs were the most detailed, while the CFTC’s contained the least 
information. Although all agency logs disclose the date, starting time, and format 
of the meeting (for example, a conference call versus a live meeting), as well as 
the names and affiliations of the parties in attendance, there are large differences in 
the level of detail surrounding the subject matter of the meeting. Some meeting 
logs disclose only that the parties met to discuss the Volcker Rule,'^“ while others 
provide detail on the specific topics discussed, as well as the parties’ positions on 
those topics. For example, according to Federal Reserve meeting logs, at a January 
20, 2012 meeting American Bankers Association representatives raised concerns 
about the application of the Volcker Rule to small banks, argued that some small 
banks were surprised to learn that the Volcker Rule may apply to their activities, 
and expressed concerns that some banks could not comply with the Volcker Rule 
by the July 21, 2012 effective date.'^' 

Despite these differences, it is possible to form educated guesses about 
the general content of the meetings, even when detailed meeting logs are absent. 
Often, parties that met with federal agencies on the Volcker Rule also submitted 
comment letters. These comment letters provide some insight into the likely 
concerns and positions raised during agency meetings. This mechanism — 


130, See, e.g.. External Meetings: Americans for Financial Reform, U.S. 
Commodity Futures Tradtng Comm., http://www.cftc.gov/LawRegulation/Dodd 
FrankAct/ExtemalMeetings/dfmeeting_031212_1433 (last visited Feb. 1 1, 2013). 

131. Fed. Reserve, Meeting Between Federal Reserve Board Staff and 
Representatives of the American Bankers Association January 20, 2012 (2012), 
available at http;//www.federalreserve.gov/newsevents/rr-commpublic/aba-meeting-20120 
120.pdf. 
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extrapolating information regarding informal participation from formal 
participation records — has been used by other researchers for similar purposes, for 
example, to estimate ex parte contacts. 

In addition, one can sometimes divine the likely content (or, at least, 
eliminate certain content) of meetings based on the combination of participants. A 
participant at a meeting that includes representatives of Goldman Sachs, J.P. 
Morgan Chase, and Morgan Stanley, for example, is unlikely to be meeting for the 
purpose of urging the relevant agency to apply the Volcker Rule in a manner that 
severely restricts banking entity activity. 

2. The Numbers 

Table 3 shows the federal agency meetings with financial institutions in 
which the Volcker Rule was discussed. These meetings occurred between July 21, 
2010, the date of presidential signing, and October 11, 2011, the date of the 
NRPM. J.P., Morgan Chase, Goldman Sachs, and Morgan Stanley met with 
federal agencies most frequently on the Volcker Rule, with 27, 22, and 19 
meetings, respectively. This accounts for nearly 20% of financial institution 
meetings with federal agencies on the Volcker Rule.'” In total, there were 351 
financial institution meetings with federal regulators regarding the Volcker Rule 
during this time period, which accounts for more than 78% of all such meetings 
during the relevant time period, as shown by Table 8 and Figure 3. 

Table 4 shows federal agency meetings with law firms in which the 
Volcker Rule was discussed. Each of these law firms represents financial 
institutions or financial industry trade groups, and representatives of those 
institutions or trade groups were typically also in attendance at each meeting. In 
total, these law firms met with the federal agencies charged with Volcker Rule 
implementation 35 times during the relevant time period. Sullivan & Cromwell, 
Davis Polk, and Debevoise met most frequently with federal regulators, with 11,9, 
and 8 meetings each. 

Table 5 shows federal agency meetings with financial industry trade 
associations, lobbyists, and policy advisors to discuss the Volcker Rule — a total of 
32 meetings. SIFMA and the Financial Services Roundtable met most frequently 
with federal agencies — eight and five times, respectively. 

Table 6 shows federal agency meetings with public interest, labor, 
research, and advocacy groups to discuss the Volcker Rule — a total of 19 
meetings, nearly 40% of which are with labor union representatives.'” Finally, 


132. See, e.g., Susan Webb Yackee, The Politics of Ex Parte Lobbying: Pre- 
Proposal Agenda Building and Blocking During Agency Rulemaking, 22 J. PUB. Admin. 
Res. & Theory 373, 381-82 (2012) (using this technique and citing similar uses). 

133. “Financial institution” is defined broadly in this Subsection to include not 
only commercial and investment banks, but also asset managers, investment advisors, and 
insurance companies. 

134. Labor unions are included in Table 6 because of their advocacy on behalf of 
a strong Volcker Rule. 
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Table 7 shows a total of 12 meetings by other persons and organizations: namely, 
Senators Merkley and Levin and their staffs and Paul Volcker and his staff 

In sum, whereas financial industry representatives met with federal 
agencies on the Volcker Rule a total of 351 times, there were only 31 meetings 
with entities or groups that might reasonably be expected to act as a counterweight 
to industry representatives in terms of the information provided and the types of 
interpretations pressed (those listed in Tables 6 and 7). This is nearly the same 
number of times that a single financial institution — J.P. Morgan Chase — ^met with 
federal agencies on Volcker Rule interpretation and implementation. As shown by 
Table 8 and Figure 3, financial institutions, financial industry trade groups, and 
law firms representing such institutions and trade groups collectively accounted for 
93.1% of all federal agency Volcker Rule meetings, whereas public interest, 
research, advocacy, and labor groups, and other persons and organizations, 
accounted for only 6.9%. 

This is not meant to suggest that these very different types of financial 
industry members raised identical concerns at every meeting. To the contrary, the 
exact subject matter of the meetings appeared to differ according to the particular 
regulatory concern faced by each group. The important point for these purposes, 
however, is that nearly all of the industry representatives that met with federal 
agencies on the Volcker Rule were seeking clarifications on the rule’s application 
to their activities — most often, a clarification that the Volcker Rule would not 
prohibit the activities in question. 

This latter observation is an important point, as dissension among 
important industry actors ensures that agencies will receive competing views and 
information on the Volcker Rule, even in the absence of effective participation by 
public interest groups and other potential watchdogs. For example, one might have 
predicted that some industry segments — perhaps, hedge funds — would view 
banks’ proprietary trading activities as competing with their own operations and 
would advocate on behalf of the Volcker Rule in order to advance their own 
competitive positions. But this is not the case. Instead, the meeting logs, when 
combined with the comment letters, suggest that hedge and private equity fund 
Volcker Rule activity has largely centered on the rule’s impact on their own 
activities. Specifically, hedge and private equity fund comment letters and meeting 
logs reveal concerns that restrictions on banks’ fund investments will economically 
harm the hedge and private equity fund business, request delays in implementation 
and effective dates, and argue that the Volcker Rule should be interpreted narrowly 
to permit certain fund investment activity by banks. 


1 3 5. See, e.g.. Fed. Reserve, Meeting Between Federal Reserve Board Staff 

AND Representatives of BlackRock., Inc. (“BlackRock”) June 30, 2011 (2011), 
available at http://www.federalreserve.gov/newsevents/iT-commpublic/black_rock_ 
meeting_201l0630.pdf (discussing the Volcker Rule’s impact on BlackRock’s business 
model); Letter from Alternative Investment Management Association to Financial Stability 
Oversight Council (Nov. 5, 2010), available at http://www.aima.org/objects_store/aima_- 
_comments_to_fsoc_on_nbfcs_-_5_nov_i0.pdf (noting the potential adverse impact of the 
Volcker Rule’s restrictions on the hedge and private equity fund industry); Letter from 
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Similarly, Senators Merkley and Levin (the Volcker Rule’s sponsors), 
among others, promoted the Volcker Rule as a means to reduce conflicts of interest 
between banking entities and their customers caused by proprietary trading 
operations. One might, therefore, predict that large institutional investors would 
be highly involved in Volcker rulemaking, to ensure that this purported benefit of 
the legislation is not undercut. However, large institutional investors are notably 
absent from Volcker Rule administrative activity, at least in the preproposal phase. 
Although the Council of Institutional Investors submitted a comment letter 
supporting the Volcker Rule, it is short (under 300 words) and nonsubstantive.'^^’ 
The Council did not meet with agencies in person on the Volcker Rule, though it 
did meet in connection with other Dodd-Frank provisions.'^* On the rare occasions 
when institutional investors met with federal agencies on the Volcker Rule, the 
topic appears to concern the Volcker Rule’s application to their own activities, 
rather than to the proprietary trading or fund activities of banking entities.'*’ 

Moreover, not all agency meetings are created equal. Many of the 
meetings in Table 3 are group meetings, often part of an industry trade association 
meeting. For example, 27 separate financial institution representatives vvere listed 
in attendance at an April 7, 201 1 SIFMA-SEC meeting with Chairman Schapiro. 

Perhaps more telling, nearly all of the Table 6 contacts are group 
meetings of this type. For example, representatives of AFL-CIO, Laborer’s 
International Union of America, AFSCME, and SEIU are logged for an October 
13, 2010 SEC meeting with Kayla J. Gillan and Jim Bums. These are four of the 
five meetings by public interest, labor, and advocacy groups with the SEC 
(Americans for Financial Reform met separately with the SEC on April 13, 201 1). 
And all of the CFTC meetings with public interest, labor, and advocacy groups on 
the Volcker Rule took place together, on March 16, 201 1. 

In addition, the identity (or number) of agency representatives at certain 
meetings may signal something about the importance of the event. For example, 


Private Equity Growth Capital Council to Financial Stability Oversight Council, supra note 
78 (expressing concern about the impact of the Volcker Rule on private equity funds). 

136. See Merkley & Levin, supra note 4, at 549 ("The Merkley-Levin provisions’ 
broad restrictions on proprietary trading should significantly reduce the opportunities for 
conflicts of interest in trading.’’). 

137. E-mail from Jeff Mahoney, Gen. Counsel, Council of Institutional Investors, 
to Timothy Franz Geithner, Chairman, Fin. Stability Oversight Council (Oct, 28, 2010), 
available at http://s3.documcntcloud.org/documents/12382/councilinstitutionalinvestors- 
letter-lo-fsoc.t,xt (supporting the Volcker Rule due to the conflicts of interest created by 
proprietary trading at depositoiy institutions and their holding companies). 

138. Fed. Reserve, Meeting Between Federal Reserve Board Staff and 
Representatives of Investors in Mortgage Products April 6, 201 1 (201 1), available 
at http;//vvww,federalreserve,gov/newsevents/rT-commpublie/investors_mortgage_201 1 04 
06.pdf (discussing section 941 of the Dodd-Frank Act). 

139. See, e.g,, Fed. Reserve, Meeting Between Federal Reserve Board Staff 
AND Representatives of TIAA-CREF Oct. 19, 2010 (2010), available at http:// 
vvww.federalreserve.gov/ne\vsevent,s/rr-commpublic/TIAA_CREF_Meeting_20 10101 9.pdf 
(discussing the application of the Volcker Rule’s restrictions to insurance companies). 
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the log for an August 3, 2010 CFTC meeting with SIFMA and ISDA at which the 
Volcker Rule was discussed (along with other Dodd-Frank provisions) lists 53 
SEC and CFTC staff members in attendance. But Goldman Sachs’ CEO, Lloyd 
Biankfein, is logged as meeting alone with SEC Chairman Mary Schapiro; Chief 
of Staff Didem Nisanci; and Robert Cook, Director of Trading & Markets, on 
March 9, 2011. Mr. Biankfein met with Chairman Schapiro again on October 8, 
2010 at an SEC-Financial Services Roundtable meeting, at which Jamie Dimon of 
J.P. Morgan, Robert H. Benmosche (President and CEO of AIG), Richard K. 
Davis (President and CEO of U.S. Bancorp), and other major financial institution 
CEOs are logged as being in attendance, 

3. Section Summary 

The meeting log data reaffirm the impression gained from the analysis in 
prior Subsections: The Volcker Rule contained substantial gaps and ambiguities on 
key issues, generating an intense interest in the rule’s implementation that began as 
soon as the legislation was signed. Notably, federal agency contacts with industry 
representatives significantly outpace those of any other group in terms of both 
quantity and quality. This finding is consistent with the limited number of other 
studies examining the preproposal period.''"’ 

Moreover, financial industry interests appear, at least from these data, 
more unified in their interests than press reports and the legislative history would 
predict, reducing the probability that conflict among powerful interest groups will 
diminish the influence of any single position. This is an important finding, and one 
that can be discerned only by an examination of agency-level data. Prior research 
has documented a measurable influence of preproposal interest group activity on 
final agency rules when there is a high level of consensus among those groups.''" 

Finally, the data demonstrate continuing interest in, and oversight of, the 
Volcker Rule by Senators Merkley and Levin (the provision’s sponsors) and by 
Paul Volcker (the provision’s original architect). While it is true that other 
members of Congress hostile to the Volcker Rule have also remained involved in 
the rulemaking process, those contacts appear, at least based on documented 
evidence, limited to comment letter activity.''" No other congressional members or 
elected officials have committed the human capital that Merkley, Levin, and 
Volcker have. Is this attention sufficient to offset any superior influence enjoyed 
by a unified regulated industry? It is impossible to determine from these data at 
this stage of the rulemaking process. However, Susan Webb Yackee finds that the 


140. See Wagner, Barnes & Peters, supra note 14, at 125 ("ffhe] pre-NPRM 
period was almost completely monopolized by regulated parties.”). 

141. David Nelson & Susan Webb Yackee, Lobbying Coalitions and Government 
Policy Change: An Analysis of Federal Agency Rulemaking, 74 J. PoL. 339, 340 (2012), 

142. See infra Tabhl. 

143. See supra notes 85-86 and accompanying text. 
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more congressional attention a rule enjoys, the less interest group influence the 
final rule exhibits,''*'* 


Conclusion 

Statutes, like contracts, can be more or less complete, but will inevitably 
have some gaps and ambiguities that courts or agencies must fill. In neither 
setting — contract or statute — is this outcome necessarily bad,''*'’ To the contrary', 
lawmakers may delegate such discretionary authority to other governmental 
branches for a variety of salutary reasons. For example, statutory incompleteness 
may allow lawmakers to harness the expertise of courts and agencies, provide the 
flexibility to adapt the statute to changing circumstances, or reduce the transaction 
costs associated with lawmaking.''*® 

Proprietary trading and fund investment are technical questions of 
financial regulation about which federal agencies have substantial expertise and 
experience. Understandably, Congress relied on that experience and expertise for 
much of the definitional work of the Volcker Rule. But the Volcker Rule is not by 
any means the type of low-salience rule that characterizes the bulk of daily 
administrative work. Instead, the political conditions surrounding Dodd-Frank’s 
passage suggest unusual populist pressure to address the perceived power and 
problems posed by large financial institutions, which the public blamed for the 
financial crisis, the bailouts that followed it, and the continuing economic woes of 
the average working American. This populist pressure was met with intense 
lobbying by affected financial institutions in an effort to, if not stave off regulation 
entirely, at least minimize the damage that financial refonn would cause. As 
evidenced by the data, that populist pressure and industry interest continued into 
the rulemaking phase. 

Against this economic and political background, Dodd-Frank arose, 
purportedly to stop “‘too big to fail’ [and] to protect the American taxpayer by 
ending bailouts, ”''*’ But the Volcker Rule — largely an afterthought by the Obama 
administration, which considered the rule unworkable and unnecessary — was an 
essential concession to gain political support from Dodd-Frank critics who argued 
that the law did too little to restrict risky banks. As a result, the Volcker Rule — like 
many other Dodd-Frank provisions — entered the nilemaking process both highly 
incomplete and highly contested, thus ensuring the importance of the rulemaking 
process and of interest group attempts to influence that process. 


144. Susan Webb Yackee, Assessing Inler-lnslitutional Attention to and Influence 
on Government Regulations, 36 BRIT. J. Pol. Sci. 723, 725 (2006). 

145. Parties may leave contractual gaps and ambiguities for a variety of innocuous 
reasons, including bounded rationality and the high transaction costs of specifying precisely 
all future contingencies, Ian Ayres & Robert Gertner, Filling Gaps in Incomplete Contracts: 
An Economic Theor)> of Default Rules, 99 Yale L.J. 87, 93 (1989). Such gaps may also be 
strategic, hi at 94. 

146. See generally Scott Baker & Kimberly D. Krawiec, The Penalty Default 
Canon, 72. Geo. Wash. L, Rev, 663 (2004). 

147. Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 
111-203, pmbl, 124 Stat. 1376 (2010). 
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Thanks to the Obama administration’s new transparency efforts under 
Dodd-Frank, scholars are able to view that agency-level activity from the moment 
after presidential signing — well before the NPRM phase that triggers most of the 
Administrative Procedure Act’s docketing and transparency requirements. This 
information, seldom available to researchers up to this point, confirms what, with 
the exception of a handful of studies, has been largely an intuition; The 
preproposal phase is a battleground for agenda setting and that battleground is 
dominated by regulated industry. Though this Article ends with the NPRM and 
thus cannot document the effectiveness of these attempts, other researchers have 
found such preproposal activity critical to final rule development. 

Countervailing voices were not entirely absent on the Volcker Rule. 
Angry citizens sent in letters by the thousands, potentially shading FSOC’s view of 
the public salience of the Volcker Rule and of the relative power of relevant PIGs. 
But the comment letter findings are consistent with much prior research on public 
comment letters — they are short, angry, duplicative, and provide little, if any, 
useful substantive information. It is precisely this type of data that has prompted 
some researchers to question the efficiency and utility of informal notice and 
comment as a means of generating public input. 

Other countervailing voices include PIGs, academics, and three 
individuals involved in crafting the original legislation — Senators Merkley and 
Levin and Paul Volcker. This latter group, as suggested by prior research, may be 
a particularly effective counterweight to regulated industry. 

Finally, there is a notable lack of countervailing voices within the 
financial industry itself Industry segments, such as institutional investors, that 
might (based on press reports and the legislative history) be expected to fight any 
weakening of Volcker Rule protections that supposedly accrue to their benefit are 
almost entirely absent from the preproposal stage. Whether this is because the 
benefits of the legislation to those parties was overstated, or because, for whatever 
reason, they have found it unnecessary to join in Volcker Rule administrative 
activity during the preproposal phase is unclear, though research on later 
rulemaking stages should shed light on this question. 


148. See, e,g., Keith Naughton et al.. Understanding Commenter Influence During 
Agency Rule Development, 28 J. POL’ V ANALYSIS & Mgmt. 258 (2009). 

149. Benjamin & Rai, supra note 1 13, at 74-75; DeFigueiredo, supra note 102, at 
992-93, 
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I'libk' I: Number of Comments by Submitter 
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I'iihle 2: Word Count Statistics 
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Figure 1. Number of Comments by Siibinitter 


Poblic Interest, Research, 
Advocacy, and Labor 
Groups, 1.0% 


Insurance Companies/ 
Employee Benefits, 0.7% 


t rt 


\ Academics/Publir 
\ Intellectuals, 0.9% 


Financial 
Institutions, 0.6% 







! Congress, 
! 0.5% 




Industry' Trade 
Groups, 1.9% 


Asset Mauagemeut 
Firms 1.2% 


Private 

ludividoals Using 
Form, 55.7% 






230 


20131 FINANCIAL REFORM 101 

Figure 3. Federal Agency Meetings To Discuss The Volcker 
Rule: July 26, 2010-0ctober 11, 2011 
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Appendix; Public Interest Group Form Letter 

Just two years after the Wall Street banks were bailed out and just three months 
after we passed a tough new law to rein them in, the Wall Street bankers want 
weak regulations so they can keep making risky bets with your money. 

Because of the upcoming election, the banks thought nobody would notice that 
they redeployed their army of more than 1,500 lobbyists to try' to weaken the new 
rules as they’re being written. 

They were wrong. We noticed. And we need your help to fight back. 

Regulators are accepting public comments on the new law’s important “Volcker 
rule.” The rule is named for a vocal White House official who called on Congress 
to stop banks from making risky bets for their own profit while relying on taxpayer 
bailouts if the bets go bad. 

Here’s how you can help: 

1 . Follow this link, and you’ll get to the page where you can submit a comment 
about the Volcker rule. 

2. Next, cut and paste the SAMPLE COMMENT that follows this message into the 
comment box. Fill out all the required information. 

3. In the required field that asks for your ’’Organization Name” write “PUBLIC 
CITIZEN MEMBER.” 

4. Click “Submit.” 

The banks have already submitted their regulatory comments. Now it’s our turn! 

The Volcker rule will prevent banks from trying to make a quick buck by 
betting — and possibly losing — trillions of dollars and leaving you with the tab. 

It’s your money that the regulators should be protecting, not the big banks’ risky 
practices. 

Follow this link to submit your comment. 

Please copy and paste the SAMPLE COMMENT below. Feel free to edit it and 
add your perspective on the economic crisis: 

RE: Docket ID: FSOC-20 10-0002 — Public Input for the Study Regarding the 
Implementation of the Prohibition on Proprietary Trading and Certain 
Relationships With Hedge Funds and Private Equity Funds. 

Dear Members of the Financial Stability Oversight Council: 

1 am writing as a concerned citizen affected by the financial meltdown and bailouts 
caused by Wall Street banks’ high-risk trading. 1 am submitting this comment 
pursuant to the Financial Stability Oversight Council’s (FSOC) request for 
comment on Sections 619-621 of the Wall Street Reform and Consumer 
Protection Act. 

Banks should be in the business of lending to America’s small businesses and 
families, not using our money to run a private casino where the House always 
wins. We never again want to be left on the hook for bad bets by Wall Street. 
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I urge regulators to implement a strong Volcker Rule: 

1) Don’t let the exceptions swallow the rule. If banks are profiting from swings in 
prices, that’s prohibited proprietary trading, plain and simple. 

2) The rule cannot allow hedge fund bailouts. Bear Steams ended up spending $3 
billion bailing out a hedge fund in which it had invested just $35 million. 

3) Regulators must ban any activity that allows banks to bet against their 
customers, or for that matter creates any material conflict of interest between 
banks and their customers. Regulators should investigate the full range of ways 
that Wall Street insiders are profiting at the expense of the rest of us, collect all the 
trading data needed to monitor the system and protect taxpayers, and then use their 
new powers to crack down on abuses. 

Thank you for your consideration of my views. 
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THE VOICE OF FOOD RETAIL 

Feeding Families*^® Enriching Lives 


April 11,2016 


Chairman Richard Shelby 
Senate Committee on Banking 
304 Russell Senate Office Building 
Washington, DC 20510 


Ranking Member Sherrod Brown 
Senate Committee on Banking 
713 Hart Senate Office Building 
Washington, DC 20510 


Dear Chairman Shelby and Ranking Member Brown, 


The Food Marketing Institute* respectfully requests to have this letter submitted into the record for 
the Senate Banking Committee’s hearing entitled, “Assessing the Effects of Consumer Finance 
Regulations.” During the hearing there were several statements made regarding the effectiveness 
of debit reforms included in the 2010 Dodd-Frank Wall Street Reform and Consumer Protection 
Act that we believe merited a response and clarification of the facts. The debit reforms, also 
referred to as the “Durbin Amendment,” have certainly benefltted American consumers, merchants, 
financial institutions with less than $10 billion in assets, and the economy as a whole. FMI and our 
member companies strongly support the reforms and will oppose any effort to weaken or repeal the 
debit reforms included in the law. 


American consumers and merchants earned a hard fought victory over escalating, uncontrollable 
fees with the inclusion of the debit reform measures in the Dodd-Frank law. The debit reforms 
brought a level of transparency (for the first time small businesses can see and know exactly how 
much they will be charged for a debit transaction from one of the covered institutions) and a level of 
competition for the first time into a market that was traditionally set behind closed doors, without 
regard to the costs imposed on American consumers and retailers. This was an essential first step to 
try to push America’s electronic payments system toward a true and open free market with the 
innovations that allows. 

To better understand the origins of the reforms, it is important to understand the history of the U.S. 
debit market. Banks originally began issuing debit cards as a less expensive and faster alternative to 


^ Food Marketing institute proudly advocates on behalf of the food retail industry. FMt's U.S. members operate nearly 
40,000 retail food stores and 25,000 pharmacies, representing a combined annual sales volume of almost $770 billion. 
Through programs in public affairs, food safety, research, education and industry relations, FMI offers resources and 
provides valuable benefits to more than 1,225 food retail and wholesale member companies in the United States and 
around the world. FM! membership covers the spectrum of diverse venues where food is sold, including single owner 
grocery stores, large multi-store supermarket chains and mixed retail stores. For more information, visit www.fmi.org 
and for information regarding the FMI foundation, visit www.fmifoundation.org. 
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the traditional paper check, and initially there were no “swipe fees” associated with these cards - 
similar to checks, which under federal law must clear at par. In time, the credit card networks saw- 
debit cards as a tool to deliver additional revenue to their banks by imposing swipe fees on the 
transactions. These fees were centrally set by the card networks, not the issuing banks, and 
merchants and their customers were required to pay these fees if they wanted to accept debit or 
credit cards issued by the card networks without the ability to negotiate or even know the cost of 
acceptance. 

The debit reforms included in the Dodd-Frank law directed the Federal Reserve to establish 
parameters on the allowable centrally-set fees that could be imposed on each of these chcck- 
replacement debit transactions by those banks with over $10 billion in assets. It is important to note 
that any bank with under $ 1 0 billion in assets is exempt from the cap, and any bank above the 
threshold would be exempt if they simply choose to set their own fees as opposed to having therri 
centrally set. These reforms took a balanced approach trying to achieve some level of transparency, 
predictability and competition w'ith regard to the extreme growth in swipe fees, particularly among 
the very largest banks, realizing that over 98% of U.S, banks are exempt from the cap. 

While the reforms were being debated in the Congress in 2010, opponents raised several concerns 
that history has proven not to be substantiated. First, opponents of refonns claimed that small banks 
would be harmed and the exemption of 98% of the banks in the U.S. would not work. In fact, 
studies from the Federal Reserve Board^ and the Government Accountability Office^ have 
disproven this concern. Just this spring, the Philadelphia Federal Reserve released a report that 
concluded small banks have not been harmed by the reforms, and in fact have benefitted. The 
report states “...after the ceiling was imposed, the volume of transactions conducted with cards 
issued by exempt banks grew faster than it did for large banks.””’ The report further found that 
interchange revenue for exempt banks continued to rise for small banks. ^ 

Opponents of debit reforms also argued that merchants would not pass along any savings achieved 
from capping interchange fees along to the consumer. History has also disproven this concern as 
well. The grocery industry functions on razor thin profit margins and our members compete for 
customers on price every day. If a grocery can realize any savings in the system, it will use it to 
hold down prices or increase value for its customers. This principle was proven in a study by 
prominent economist Robert Shapiro who found that consumers have saved nearly $30 billion since 
the reforms have been in place and merchants have saved more than $10 billion. These savings 
have permitted merchants, including grocers, hold down price increases, and to reinvest savings into 


’ http://www.federalreserve-gov/pavment5V5tem5/regii-averaee-interchange-fee-htm 
^ http://www.aao.gov/asset5/650/648210.pdf 
file:///C:/U5er5/hv!w/Download5/bt-how dodd frank affects small bank costs.pdf 
^ file:///C:/Users/hvlw/DQwnloads/bt-how dodd frank affects small bank costs.pdf 
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their associates, which has supported tens-of-thousand more jobs and significant economic activity/ 
Unfortunately, opponents of reforms simply look at the shelf price of goods from one year to the 
next without consideration of outside pricing fluctuations not tied to swipe fees. Grocers must 
consider numerous factors including drought, product recalls, gasoline/energy costs, labor and 
health care expenses, and others when establishing a shelf price for goods. What is clear since the 
implementation of the reforms, grocers’ profit margins have remained low, and instead, savings 
have been passed to customers due to intense competition in the food retail marketplace. 

The facts are clear; debit reforms are working, and if anything. Congress should act to strengthen 
them or address the excessive and hidden credit card fees American consumers and merchants pay 
every year. Bank self-reported data has shown that the cost of accepting debit has actually 
decreased 44% since the reforms were implemented. By becoming more efficient, the largest 
issuers are now collecting a profit of almost 500% on a debit transaction currently under the cap.’ 
This is even further evidence that the reforms are working and that competition and transparency 
are indeed a good thing. 

FMI appreciates your consideration of our perspective on the debit reforms, and we look forward to 
working with the Committee and its members moving forw'ard. 


Sincerely, 



Jennifer Hatcher 

Chief Public Policy Officer & 

Senior Vice President, Government Relations 


CC: Members of The Senate Committee on Banking 


^ See generaiiy Robert J. Shapiro, The Costs and Benefits of Half a Loaf: The Economic Effects of Recent Regulation of 
Debit Card Interchange Fees {Oct. 1, 2013). 

’ "Volume and Cost Trends in the Debit Card Industry", Merchants Advisory Group White Paper: 
httos://fiies.ctctcdn,com/26db5c23201/8b43b2a5-993d-4cla-ac9b-07c8acc488ea.pdf 
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This statement is submitted on behalf of the National Association of Convenience Stores 
(“NACS”) and the Society of Independent Gasoline Marketers of America (“SIGMA”). We 
appreciate the opportunity to offer our views regarding the impact of consumer finance 
regulations on the retail fuels market. 

NACS is an international trade association representing the convenience store industry 
with more than 2,200 retail and 1,600 supplier eompanies as members. NACS member 
companies do business in nearly 50 countries worldwide, with the majority based in the United 
States. The convenience store industry as a whole operates approximately 153,000 stores across 
the United States. 

SIGMA represents a diverse membership of approximately 260 independent chain 
retailers and marketers of motor fuel that sell more than 50 percent of motor fuel sold in the 
United States. Most SIGMA members are involved in gasoline retailing, approximately two- 
thirds are involved in wholesaling, 36 percent transport product, 25 percent have bulk plant 
operations, and 15 percent operate terminals. 

In 2014, the convenience store and fuel retail industry posted almost $700 billion in total 
sales, representing approximately 4% of United States GDP. Despite the fact that our members’ 
channel of trade serves about 160 million people per day - around half of the U.S. population - 
we are an industty of small businesses. More than 70 percent of retail motor fuel and/or 
convenience stores companies operate ten stores or less — and approximately 63 percent of 
convenience store owners operate just one store. 

In light of the number of fuel and other transactions that our industry engages in, we 
handle approximately one of every 25 dollars spent in the United States. Our industry is also one 
of the most competitive in the United States. NACS’ and SIGMA’s members operate on tiny 
margins (around 2% or less) and are unable to absorb incremental cost increases without passing 
them on to consumers. In 2014, for example, the industry paid $11.4 billion in card fees 
compared to $10.4 billion in pre-tax profits.' There is very little space for our retailers to 
maneuver and cut costs given the exorbitant expenses associated with payment cards. In fact, 
swipe fees associated with payment card transactions are the second highest operating expense 
for convenience stores - second only to labor. 

The Dodd-Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank”), 
required the Federal Reserve Board (“the Fed”) to set standards for assessing whether debit card 
swipe fees are reasonable and proportional to the costs incurred by the debit card issuer with 
respect to the transaction.^ On July 20, 2011, the Fed finalized the Debit Card Interchange Fees 
and Routing regulations, also known as “Regulation 11”,^ The debit reform provision, which was 
implemented as the Fed’s Regulation II, is arguably the single most important federal legislation 


' NACS, State of the Industry, Annual Repott 2014. 

’ Pub.L, 1 1 1-203 (July 21, 2010). See generally. Section 1075 of Dodd-Frank ( 1 5 USC 1693p, 1693q; 15 USC 
1 693o-2)(requiring the Fed to set reasonable fees and rules for debit transactions). 

’ See 12 C.F.R. Part 235 [Reg. 11], nvu//ob/e a/ littps:;7www .gpo.gov/fd3ys/pkg/FR-20 1 l-07-20/pdf/201 l-i686l.pdf 
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affecting our industry as it provides a method of addressing the market failure which exists with 
respect to debit card swipe fees. 

While debit fees should have been reduced even further than they have been to date under 
Regulation II, overall, the impact of reform on the payment system, retailers, consumers, and the 
vast majority of financial institutions has been a net positive. By requiring the Fed to low'er 
retailers’ costs of accepting debit transactions, debit reform made it possible for small businesses 
to pass on savings to consumers in the form of lower prices which, in turn, led to increased 
economic activity. By making debit swipe fees resemble something slightly closer to a 
competitive market, the law made it possible for small banks to flourish. Overall, debit reform 
has benefited financial institutions and many other sectors of the American economy. 


I. By injecting comnetition into the payments card market - a non-compctitive market 
riddled with inefficiencies - debit reform has widely benefited consumers and 
businesses . 

Payment card costs, which include swipe fees as the largest component, represent the 
single largest operating expense in our industry behind payroll expenses. By requiring the Fed to 
regulate debit card swipe fees, which represent only one part of the $ 1 1 .4 billion in card fees that 
our industry paid in 2014, debit reform is widely regarded by retailers as one of the most 
important laws implemented by Congress. Debit reform has not only benefited our industry, it 
benefits consumers. This is because the cost of debit and the escalating cost of credit card 
transactions, which are borne directly by retailers, ai-e paid by consumers through higher prices.'* 
The debit card market is characterized by centralized price-fixing among competing banks. 
Basically, the card networks and the major banks centrally set prices — and the banks, which 
should be competing against one another, agree to charge the same fees. This results in 
dramatically inflated fee levels. Because of these fees, American consumers pay inflated prices 
for virtually everything they buy. Swipe fees are effectively a regressive national sales “tax” 
levied on all consumers through price fixing. The Fed’s debit swipe fee regulations have 
benefitted consumers and businesses and have not negatively impacted financial institutions. 

Prior to the enactment of Dodd-Frank, debit card swipe fees increased rapidly - and costs 
increased along with them because they were not disciplined by competitive market forces. 
After reform, however, a study by the Merchant Advisory Group found that between 2009 and 
2013, issuers’ self-reported average cost of handling debit transactions had decreased by 42%, 
from 7.6 cents to 4.4 cents.* While NACS and SIGMA have maintained that the Fed should have 
reduced debit fees even further, the impact of banks reducing costs when faced with a somewhat 


A report by the Hispanic Institute found that over 97% of the cost of payment cards is passed on to consumers - 
whether they pay with cards or cash - translating into over 3 cents per every' gallon of fuel sold in the United States 
as of 2QQ9. See Effraim Berkovich, PhD, “Cross-subsidization of Consumers in the Payment Card Market,” 
Hispanic Institute, November 2009. This number may have increased over time as consumers use payment cards on 
increasing percentages of their transactions. 


' Merchant Advisory' Group, Volume and Cost Trends in the Debit Card Industry (2015), ctvailabte a! 
https :/7riies.ctctcdn.com/26db5c23201/8b43 b2a5-993d-4cla-ac9b-07c8acc488ea.pdf. 
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more competitive fee structure is striking and demonstrates the benefits of Fed Regulation II. 
Financial institutions, like other businesses, need pricing pressures to create incentives to 
discipline their costs. 


II. Debit reform has protected small businesses and consumers from the anti- 

comnetitive debit card market and has resulted in an overall improvement in the 
payments marketplace and the economy . 

When the Fed was first considering how to implement debit reform, some falsely 
assumed that payment card issuers would compete dowm the price of interchange fees below any 
standard amount set by the Fed and that market pressures would force issuers who were exempt 
from the regulation to reduce their prices to compete with regulated institutions. Neither of those 
things has happened. Swipe fees have been raised across the board to the limits set by the Fed 
and exempt institutions have continued to charge the same rates they did before Regulation II ~ 
even though those rates are, on the whole, higher than regulated rates. These responses show that 
swipe fees are not set in a competitive market and that regulation is necessary. 

A. Debit Reform has benefitted American consumers. 

According to noted economist Robert Shapiro,* in the first year after the Fed 
implemented debit reform (2012), the reduction in debit swipe fees under the Federal Reserve’s 
regulation generated almost $6 billion in lower prices for consumers and $2.6 billion in merchant 
savings, which supported 37,501 new jobs. Those numbers were just the initial net benefits of 
debit swipe fee reform in its first year of implementation. 

B. Today, most American consumers have access to free checking. 

Although critics of debit reform continue to spin yarns about a loss of free checking since 
the Fed’s regulation of debit swipe fees, those statements misrepresent what is actually 
happening on the ground. According to the American Bankers Association, today, most 
Americans “pay nothing at all” for bank services, including checking account maintenance.^ In 
fact, the number of Americans reporting that they pay nothing for their checking accounts has 
increased since 2010 - precisely the opposite of what critics pretend.* 


" Robert J. Shapiro, Chaiiman, Sonecon, LLC, The Costs and Benefits of Haifa Loaf: The Economic Effects of 
Recenl Regulation of Debit Card Interchange Fees (Oct. U 20 1 3). 

^ American Bankers Association, Survey: Most Americans Pay Nothing for Bank Services (Aug. i 8, 20 1 5), available 
at http:/7wvvw.aba.com/Press/Pages/081815SurveyonBankCosts.aspx. 


See Adam Levitin, The Myth of the Disappearing Free Checking Account, Credit Slips (Oct. 22, 20 1 5), available 
at hl!p://ww\v.crediislips.org/creditslips/20l5/!0/the-myth~of-the-disappearing-frec-checking-account.html. 
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In addition, smaller banking institutions, such as credit unions, are better able to compete 
with larger banks by offering free checking to consumers. In fact, 76 percent of credit unions 
now offer free checking, a 4 percent increase from 2015.^ 

Critics of debit reform have used misleading data to try to blame changes in bank 
offerings on debit refonn. For example, they use figures relating to free checking offerings in 
2009 - tw'o years before debit reforms took effect - to set a false high-water mark for free 
checking. Those critics also completely ignore the market forces, such as the financial crisis and 
historically low interest rates, that have led banks to change their cheeking offerings since 2008- 
9. Finally, those critics fail to note that many of the largest financial institutions that have 
received reduced swipe fee revenue due to reforms have reported increased earnings in many of 
the years that reform has been in place. 

In short, none of the critics’ arguments about free checking pass muster. The best 
evidence available leads to precisely the opposite conclusion than the one critics assert. As 
measured from the time debit reform went into effect, if anything there is now more free 
checking available to consumers. 


C. Debit reform has allowed regional banks and other smaller, insured depository 
institutions to thrive as they are able to compete against larger institutions. 

Over the past few years, many large, medium-size, and small banks that have assets 
below $10 billion and are exempt from debit reform have complained that debit reform is still 
harmful to their industry. According to those banks, the competition between large and small 
banks would reduce debit swipe fees at all banks even though most are exempt. This simply has 
not happened. In fact, the Economic Research Department at the Philadelphia Federal Reserve 
Bank has recently published an article disproving these claims.'® Specifically, the authors found 
that “evidence does not support the claim that competitive forces have effectively imposed the 
interehange fee ceiling on small banks.”" Rather, 

There is substantial evidence that the ceiling did lower interchange fees collected 
by banks with assets above $10 billion, from around 44 cents to about 22 cents 
per transaction. But there was no such decline for small banks. Furthermore, after 
the ceiling was imposed, the volume of transactions conducted with cards issued 
by exempt banks grew faster than it did for large banks... interchange revenue fell 


’’ Credit unions: Where free checking still reigns (Mar. 8, 2016), available at 

httD://w\vw. bankrate.com/flnance/checking/want-frec-checkine-check-QuI-credit-unions-l.asDX . 

James DiSalvo and Ryan Johnston, Federal Reserve Bank of Philadelphia, Research Department, 

Banking Trends: How Dodd-Frank Affects Small Bank Costs. Do Stricter Regulations Imposed After the Financial 
Crisis Pose a Significant Burden? (First Quarter 2016). 

" Id at 17. 
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substantially at large banks after the fee ceiling was imposed but continued rising 
for small banks. 

The bottom line is that debit reform has benefitted banks with less than $10 billion in 
assets and helped them increase their debit swipe fee revenues. Only the largest 100-plus 
institutions have seen a reduction in swipe fee revenue - and for many of them that reduction 
was tiny because debit cards are a tiny part of their business. 

Debit swipe fee reform has increased, not decreased, revenues for smaller financial 
institutions. Reform has benefitted small banks so that they can better compete for market share 
and grow their profits. 

III. Conclusion 

Debit swipe fee reform has protected small businesses, including convenience stores, and 
created savings for consumers. The reason for this is simple: the statute has limited the ability of 
the card networks to price-fix anticompetitive fee levels for the largest banks. This has led to 
greater efficiency by those banks, crated opportunities for small banks to compete more 
effectively, led to consumer savings and helped small businesses. These reforms have had a 
positive impact and critics who say otherwise can only cite to studies funded by the credit card 
and banking industry to try to deny that reality. 


’/it. 
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the 

MAIN STREET S 

alliance 


Small business owners. Small business values. 


April 5, 2016 

The Honorable Sherrod Brown 
713 Hart Senate Office Building 
Washington, D.C., 20510 


The Honorable Richard Shelby 
304 Russell Senate Office Building 
Washington, D.C. 20510 


Dear Chairman Shelby and Ranking Member Brown: 

On behalf of the Main Street Alliance, a national network of state-based small business 
coalitions, I am writing to express enthusiastic support for the Consumer Financial Protection 
Bureau (CFPB) and to oppose any attempt to weaken the Bureau's ability to protect consumers 
and enact critical financial reforms. 

As you are well aware, the 2008 crash caused the worst economy since the Great Depression, 
decimating the labor market. While all businesses suffered from the crisis, the economic 
wreckage caused by the financial industry disproportionately hurt small businesses. At the peak 
of the recession, the job loss rate for businesses with fewer than 50 employees doubled that of 
businesses with 500 or more employees.^ And between 2007 and 2012, an astonishing 60 
percent of the total net job losses were in the small business sector. To this date, the job 
creation rate of small businesses lags well behind the pre-recession levels, and small businesses 
widely struggle to obtain sufficient financing.^ 

Lawmakers passed the Dodd-Frank bill and created the CFPB to ensure that such a crisis never 
again happens. Less than five years in, the CFPB has already proven itself an able and effective 
agency. Highlights of its accomplishment include: 

• Returning more than $11 billion to individuals cheated by financial companies; 

• Crafting new rules outlawing unaffordable, predatory mortgages that instigated the 
financial collapse; 

• Securing $1.8 billion in refunds from credit card customers of the largest banks for 
worthless add-on products like fraud monitoring services and deceptively-marketed 
insurance products; 

• Securing $530 million from a for-profit school that swindled students and then engaged 
in illegal debt collection in its private student loan program; and 


' Milts, Karen Gordon and Brayden McCarthy, “The State of Small Business Lending: Credit Access during the Recovery ar\d How Technology 
May Change the Game." Harvard Business School. July, 2014. 

^ Mills, Karen. Ibid. 
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• Creating a complaint system to help consumers, small businesses, and the Bureau spot 
worrisome practices. 

Beyond these accomplishments, the CFPB has an ambitious agenda ahead. It Is working on rules 
to safeguard economically vulnerable people and communities against the abuses of triple- 
digit-interest debt-trap lenders; to rein in the use of take-it-or-leave-it forced arbitration 
clauses to bar wronged consumers from taking companies to court; and to stop illegal debt 
collection activities. And, of particular interest to small business owners, the CFPB will soon be 
collecting publicly available small business loan data— information that has been difficult to 
come by, but is essential to increase access to capital for small businesses, particularly female- 
owned and minority-owned, 

CFPB opponents often invoke small businesses in their opposition, claiming that its regulatory 
and enforcement actions are burdensome or job-killing. However, the Main Street Alliance 
firmly believes that these protections are the necessary safeguards to enable businesses and 
entrepreneurs to take the financial risks to start or expand their business. For instance, S3 
percent of small business owners used their personal assets, such as their homes or personal 
savings, as collateral to secure financing, and over half used personal savings to finance their 
business.^ As such, protecting these "consumer investments" is critical to small business 
success. Likewise, removing forced arbitration clauses that disempower consumers is beneficial 
to small businesses, who are subject to the same clauses whenever they seek to set up internet 
or phone service, open a credit card account, or rent a car. 

Furthermore, when consumers' financial lives are held hostage to predatory payday loans or 
student loans that lock them in a cycle of debt, businesses suffer. Under the weight of this debt, 
customer dollars are siphoned away from the local economy, consumer demand for goods and 
services slackens, and Main Street businesses lose revenue. Strong, local businesses depend 
upon robust enforcement by the CFPB. 

The CFPB has made enormous strides in creating a fairer marketplace in which small 
businesses, consumers, and local economies can thrive. The Main Street Alliance urges the 
CFPB to continue this work ahead and promptly move forward on each of the nine priorities it 
has identified for the next two years.*’ We are particularly eager to see the issuance of a robust 
small business lending data collection regulation that includes accessible and comprehensive 
data broken down by, among other fields, race, economic status, census tract, loan type, and 
action taken on the application. 

Thank you again for the opportunity to express Main Street Alliance's views. If you have any 
questions, please contact Michelle Sternthal, Deputy Director of Policy and Government Affairs, 
at 202-263-4529 or michelle|S)mainstreetalliance.org . 


^ "2015 Smaii Business Credit Survey: Report on Employer Firms." Federal Reserve Bank of Atlanta, https://www.frbatlanta.org/- 
/med!a/Documents/research/small-business/5urvev/2015/report-on-emplover-firms/2015-repQrt-on-emplover-firms-pdf?la=en , 

^ CFPB Fact Sheet, Policy priorities over the next two years (Feb. 25, 2016), http;//fiies.consumerfinance,gov/f/201602_cfpb__poiicv-prior!ties- 
over-the-next-two-years.pdf 
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Amanda Ballantyne 
National Director 
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Chairman Shelby, Ranking Member Brown, and Members of the Committee: 

The National Association of Consumer Advocates (NACA) is a nonprofit association 
whose members are private and public sector attorneys, legal services attorneys, law 
professors, and law students committed to representing consumers’ interests. NACA is 
actively engaged in promoting a fair and open marketplace that forcefully protects the 
rights of consumers, particularly those of modest means. Supporting reasonable 
safeguards against unfair and deceptive business practices, and ensuring that 
corporations comply with state and federal consumer protection laws are continuing 
priorities. 

For the hearing titled, “Assessing the Effects of Consumer Finance Regulations," we 
write to commend the ongoing efforts of the Consumer Financial Protection Bureau to 
curb predatory practices in the financial sector, as a general matter, and specifically, the 
Bureau's announced intention to promulgate rulemaking to address corporations' use of 
pre-dispute binding mandatory (or “forced”) arbitration against American consumers. 

Over the last six years, the Bureau has engaged in multiple pursuits to monitor the 
financial marketplace and enforce laws under its jurisdiction. These activities include its 
rigorous collection and analysis of data; its supervision and examination of financial 
services providers and their systemic practices and conduct; and its enforcement 
actions against financial institutions that violate critical consumer financial protection 
laws. The CFPB’s work has resulted in billions of dollars returned to consumers and 
consequential changes to predatory industry practices. Through these and other actions 
the Bureau has identified and addressed some of the worst unfair, abusive and 
deceptive practices in debt collection, credit reporting, student loans, payday loans, 
back accounts, and other products and services. 

For example, for debt collection alone, which recently surpassed mortgages as the most 
complained-about product on the Bureau’s complaint database,’ CFPB’s law 
enforcement actions in 2015 involving debt collection practices have resulted in over 
$360 million in consumer relief.^ The enforcement actions and examinations also have 
spurred some changes in industry conduct that will help to alleviate consumer harm 
from abusive debt collection. 

We also support the Bureau’s rulemaking agenda and its work to set appropriate 
standards and practices in lending and other financial products. We expect to review 
upcoming proposed rulemaking for payday loans, debt collection practices, and prepaid 
cards. We are especially looking forward to the Bureau’s exercise of its explicit authority 
to regulate the use of forced arbitration terms in corporate-written financial contracts 
that require consumers to resolve disputes in private, individual arbitration proceedings 
instead of in open court. We have long condemned these provisions as a serious 


^ CFPB, Monthly Complaint Report, Vo!. 9, March 2016. http://l.usa.gov/lS41VeB . 

^ Fair Debt Collection Practices Act CFPB Annual Report 2016, at 27. http:/ / l.usa.gov/25GtXX Q. 
^ Fair Debt Collection Practices Act CFPB Annual Report 2016, at 27. http://l.i>sa.EOv/25GtXX Q. 
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imposition on consumers’ rights and freedom, and a damaging tool that corporate 
entities use to avoid responsibility for harmful conduct. 

A Comprehensive Data-Driven Study on the Use of Forced Arbitration 

The Dodd-Frank Wall Street Reform and Consumer Protection Act^ required the CFPB 
to study the use of predispute arbitration clauses in consumer financial products or 
services, and to provide a report to Congress. It also authorized the CFPB to write a 
rule consistent with the study to prohibit or limit the use of forced arbitration clauses in 
consumer financial products or services if it is in the public interest and for the 
protection of consumers. 

In 2012, the CFPB launched a study on arbitration and spent the next three years 
compiling and analyzing data and collecting stakeholder feedback. The study presented 
data on the prevalence of the practice, including the use of terms that prohibit 
consumers’ participation in class actions, litigation outcomes, and arbitration outcomes. 
The effort resulted in the most comprehensive and evidence-based examination ever of 
forced arbitration in consumer contracts. 

(A) The Study Process. The Bureau’s multi-year study process included the following: 

The CFPB officially launched its study with a public request for information. It received 
comments from public interest organizations, industry trade associations, law firms and 
individuals. Afterward, the CFPB scheduled meetings with stakeholders.'' in June 2013, 
the CFPB launched a telephone survey to study consumer awareness and perception of 
arbitration clauses with a Federal Register notice and invited public comment.® 

The CFPB released preliminary results from the study in December 2013.® The Bureau 
held a public field hearing to discuss the findings, inviting participation from industry and 
consumer interests. It also announced that it would hold stakeholder meetings.’' 

The CFPB issued a second Federal Register notice on its proposed telephone sun/ey 
on consumer awareness, inviting public comment.® The Office of Management and 
Budget approved the CFPB’s request to proceed with the consumer awareness survey. 

The CFPB released the final arbitration report in March 2015. It held a second field 


n2U.S. Code §5518 (a). 

Scope, Methods, and Data Sources for Conducting Study of Pre-Dispute Arbitration Agreements, CFPB-2012' 
0017-0001, April 27, 2012. http://l.usa.Eov/lN59nVB , 

5 Agency Information Collection Activities; Proposals, Submissions, and Approvals, CFPB-20 13-0016*0001, June 
7, 2013, httD://l.usa. g ov/23bhxVx . 

^ CFPB Arbitration Study Preliminary Results, Dec. 2013. http://l.usa.gov/18WUWEv . 

^ CFPB, Live From Dallas!, Dec. 12, 2013, http://l.usa.eov/lXcG0Xl. 

^Agency Information Collection Activities; Proposals, Submissions, and Approvals, CFPB-20 14-0 01 1-0002, May 
29, 2014. h ttr)://l.usa.gov/lW6dlF v. 
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hearing and announced that it would hold roundtables with stakeholders.® In October 
2015, the CFPB released an initial proposal for its arbitration rulemaking prepared for a 
Small Business Regulatory Enforcement Fairness Act (SBREFA) panel review.^® The 
Bureau held a third public field hearing on arbitration, inviting public feedback from 
business and consumer interests." 

(B) Key Study Findings. Forced arbitration clauses are unfair and everywhere: 

The Bureau found that tens of millions of consumers that use financial services and 
products are subject to forced arbitration clauses and class action bans, including in 
their credit cards, bank accounts, prepaid cards, credit reporting services, and student 
loans. For example, almost all [98.5%] of licensed payday loan storefronts that the 
CFPB studied in California and Texas used contract terms with forced arbitration 
clauses, while only 1 .5% did not use forced arbitration clauses. 

• Almost all forced arbitration clauses in financial services and products also prohibit 
consumer participation in class actions: 93.9% of credit card arbitration clauses; 88.5% 
of checking account arbitration clauses; 97.9% of prepaid card arbitration clauses; 
88.7% of storefront payday loan arbitration clauses; 100% of private student loan 
arbitration clauses; and 85.7% of mobile wireless arbitration clauses. 

• The Bureau’s data revealed that very few consumers can vindicate their rights in 
arbitration on an individual basis, especially for small-dollar losses. In its study, the 
Bureau identified only on average about 8 cases per year involving a debt dispute of 
$1,000 or less, and only about 25 cases per year involving an affirmative consumer 
claim of $1 ,000 or less. 

• Its examination of class action in financial services makes clear that consumers 
receive remedies in class actions for harm in financial services: Across consumer 
finance markets, at least 160 million class members were eligible for relief over a five- 
year period. The settlements totaled $2.7 billion in cash, in-kind relief, and attorney’s 
fees and expenses - [roughly 18 percent went to expenses and attorneys’ fees], 

• Based on data from its consumer telephone survey, the Bureau concluded that 
consumers are not aware of and do not understand the impact of arbitration clauses. 
Consumers are unaware of whether their credit card contracts include arbitration 
clauses. Consumers’ beliefs about dispute resolution rights bears little to no relation to 
the actual contract terms. Despite provisions that restrict their rights, most believe that 
they can sue in court for wrongdoing and participate in class actions. Fewer than 7 
percent recognized that they could not sue their credit card company in court. 


CFPB, Arbitration Study: Report to Congress 2015. httD://l.usa.gov/lEPG8nT and Live From Newark!, 
httn: //I. usa.g ov/18xS GDQ. 

CFPB, Small Business Advisory Review Panel For Potential Rulemaking On Arbitration Agreements; Outline Of 
Proposals Under Consideration And Alternatives Considered. Oct. 7, 2015, http: / /l.u5 a.EQv/lMpo!Pr. 

CFPB, Live From Denver'., http: //I. usa.gov/226vmhW . 
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• The CFPB also found no evidence that arbitration clauses led to lower prices for 
consumers, as corporate representatives often claim. The CFPB compared companies 
that use arbitration clauses and prohibit class actions with companies that had 
eliminated forced arbitration from their consumer contracts. It found no statistically 
significant evidence that the companies that removed the arbitration clauses increased 
their prices or reduced access to credit. 

Restoring Consumer Choice in the Marketplace 

Based on its study findings, the Bureau announced that it would undertake a rulemaking 
to regulate the use of forced arbitration in financial services. Specifically, the Bureau 
has initially proposed to bar the use of class action bans in financial services contracts 
and to require reporting of individual arbitration claims and awards, which it would 
consider releasing to the public. 

Although we have long called for the outright elimination of forced arbitration clauses in 
consumer contracts, we strongly support this step that the Bureau is proposing to take 
to restrict the use of class action bans, the worst aspect of arbitration clauses. We have 
been aware and have studied the consequences of forced arbitration on consumers and 
the markets, but now that the CFPB has collected and examined an unprecedented 
amount of data, the conclusion is irrefutable: forced arbitration and class action bans 
unfairly deny consumers’ right to seek recourse for financial injuries caused by 
corporate misconduct. 

The data makes clear that class actions bans are an unreasonable burden on consumer 
rights. Smali-dollar claims prevalent in financial services, such as illegal charges and 
fees and abusive interest rates, are not heard in arbitration or court because most 
people cannot practically seek remedies for those losses individually. These claims 
simply are better pursued on a class basis. The Bureau's decision to eliminate class 
action bans would restore a critical right for consumers in the marketplace. It is in the 
public interest for consumers to have the freedom to band together to seek remedies 
and accountability for wrongdoing. 

We also agree with the Bureau's findings in its initial proposal that state and federal 
governments with their limited resources, cannot sufficiently monitor and enforce laws 
for the entire financial services marketplace on their own. The marketplace benefits 
from consumers’ ability to privately enforce rights and remedies granted to them in 
consumer protection laws. In 2014, state attorneys general submitted a letter to the 
Bureau confirming a similar view that private enforcement of laws supplements the work 
of state officials.’^ 

Finally, the Bureau’s decision to limit the use of arbitration clause is consistent with 
recent decisions by Congress and other federal agencies to seek to provide adequate 
avenues of redress for harmed consumers. For example: (a) the Dodd-Frank Act barred 
forced arbitration in residential mortgages and lines of credit, and prohibited forced 


Letter from State Attorneys General to Director Richard Cordray, Nov. 19. 2014, htt:p://l. usa.gov/lxG16WS . 



arbitration of whistleblower claims under the Sarbanes-Oxiey Act of 2002; (b) Congress 
has protected auto dealers from forced arbitration in their transactions with auto 
manufacturers; (c) employees of government defense contractors with Title VII and 
sexual assault tort claims are shielded from forced arbitration (the federal government is 
finalizing an executive order to similarly protect employees of all federal contractors); (d) 
Military members and their dependents cannot be forced into arbitration for a wide 
range of high- cost loans (payday, etc.).^^ Currently, the Centers for Medicare and 
Medicaid Services is considering protections from forced arbitration for nursing home 
residents,^'* and the Department of Education'® similarly is reviewing protections for 
students of colleges and universities. 

These actions demonstrate that there is acute concern about the practice and its impact 
on individuals who participate in the respective sectors and markets. The CFPB's 
anticipated action for consumer financial services, supported by its evidence-based 
report, is consistent with the activities of other areas of government that similarly seek to 
protect the public interest by restoring ordinary Americans' access to remedies. 


■3 Pub. L. 107-273, 15 U.S, Code § 1226); 48 CFR 252.222-7006; 10 U.S.C. 987(e)(3) and (f)(4) and 79 Fed. 
Reg. 58602. 

Medicare and Medicaid Programs: Reform of Requirements for Long-Term Care Facilities, CMS-2015-0083- 
0001, July 16, 2015, ht tp://l.usa.gov/lV4XpD4 . 

U.S. Department of Education Takes Further Steps to Protect Students from Predatory Higher Education 
Institutions, March 11, 2016. http://l.usa.gov/lWFKxYc . 
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CFPB Must End Abusive Forced Arbitration and Class Action Bans in 
Consumer Financial Services 

A top priority of the Consumer Financial Protection Bureau (CFPB] is to protect American 
consumers from unfair, deceptive and abusive financial products. Few practices are as 
abusive, unfair and deceptive as the widespread use of forced arbitration clauses written 
into millions of contracts for financial goods and services. These terms strip consumers of 
their right to go to court and to participate in class actions when companies cheat or rip 
them off. Instead, they are forced into a private system set up by an industry that favors big 
banks, payday lenders, debt settlement and auto financing companies and other financial 
institutions at the expense of consumers. 

The CFPB is authorized to write a rule on the use of forced arbitration under the Dodd- 
Frank Wall Street Reform and Consumer Protection Act. In July 2015, it announced its 
intention to begin rulemaking, and has completed a small business review of its proposal 
The CFPB can look to its own compelling data as it decides on the details of a rule that 
protects consumers from forced arbitration. 

CFPB study is roadmap for rule to restore consumer access to the court system. 

In March 2015, the CFPB released a comprehensive, 728-page, three-vear study on the 
widespread use of forced arbitration that demonstrated a fundamental lack of access to 
justice for millions of consumers and the potential for harm to the financial markets. The 
CFPB found that: 

Forced arbitration clauses are unfair and everywhere in the consumer financial services 
market: Tens of millions of consumers that use financial services and products are subject 
to forced arbitration clauses and class action bans, including credit cards, checking 
accounts, prepaid cards and student loans. 

Forced arbitration prohibits consumer participation in class actions: Almost all of the 
arbitration clauses CFPB studied forbid consumers from participating in class actions, 

Few consumers can go to arbitration, especially for small-dollar claims. The CFPB data 
showed very few small-dollar claims - such as for illegal charges and fees - are brought in 
individual arbitration. There were only on average about 8 cases per year involving a debt 
dispute of $1,000 or less and only about 25 cases per year involving an affirmative 
consumer claim of $1,000 or less. 

Eliminating arbitration clauses & restoring access to courts do not raise prices for consumers. 
Industry players argue that restricting access to court lowers consumer prices. The CFPB 
found no evidence to support their claim. In a comparison of companies that use 
arbitration clauses and prohibit class actions with companies that had eliminated forced 
arbitration from their consumer contracts, the CFPB found no statistically significant 
evidence that the companies that removed the arbitration clauses increased their prices or 
reduced access to credit. 
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Systemic, widespread misconduct is better addressed in class actions. The data showed that 
common complaints, such as wrongful overdraft fee charges on bank statements, that 
would typically motivate customers to contact their banks, were not adequately resolved. 
Instead, consumer remedies for the widespread predatory charges affecting millions were 
recovered in class action settlements. Meanwhile, banks that enforced arbitration clauses 
and class action bans in their contracts evaded accountability for the illicit charges because 
the terms denied their customers adequate access to remedies. 

Consumers are not aware of and do not understand the impact of arbitration clauses: Data 
showed that consumers are unaware of whether their credit card contracts include 
arbitration clauses. Despite provisions that restrict their rights, most consumers believe 
that they can sue in court for wrongdoing and participate in class actions. Fewer than 7 
percent recognized that they could not sue their credit card company in court. 

The CFPB should use its full authority to restore consumers’ choice to go to court. 

No consumer financial contract should block consumers’ ability to go to court as an 
individual or as part of a class action. 

The study showed that even bolded and underlined language describing forced arbitration 
terms does not adequately inform consumers about the meaning and consequences of 
forced arbitration. Similarly, disclosures and other cosmetic changes to arbitration clauses 
will fail to restore consumer choice in the market. The data makes clear that only voluntary 
arbitration, chosen by both parties after the dispute arises, sufficiently restores consumer 
access to remedies. 

The rampant use of forced arbitration and the demonstrated harm to consumers were 
unmistakable before the CFPB conducted its study. However, the CFPB’s data-driven and 
evidence-based examination of the practice shed considerable light on the issue. The CFPB 
spent three years, 2012 to 2015, examining the use of forced arbitration in financial 
services. The study presented comprehensive data on the prevalence of forced arbitration, 
litigation outcomes and arbitration outcomes. Despite the evidence, bank lobbyists suggest 
that the CFPB should, take even more time to gather additional evidence. 

It would be a huge .step backwards for the public interest and a tremendous gift to the 
worst actors on Wall Street and others in the financial sector if rulemaking was delayed any 
further. Based on the ample proof it has presented, it is time for the CFPB to exercise its 
authority to write a rule to protect consumers from forced arbitration and class action 
bans. 
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Support the CFPB’s Authoritj’ to Restore Consumer Rights in the Financial Marketplace 

After the well-documented abuses that led up to the 2008 financial crisis, Congress authorized the 
Consumer Financial Protection Bureau to restore consumers’ legal rights by regulating the use of 
forced arbitration clauses in financial services contracts. These are terms inserted in contracts that bar 
consumers from going to court to seek remedies for harm, and instead force consumers to resolve 
disputes in private arbitration on an individual basis. 

After a three-year examination of the issue, the CFPB released a comprehensive, data-driven study on 
the use of forced arbitration and class action bans in consumer financial contracts. The study confmned 
that forced arbitration is a rigged system that favors corporations over ordinary American consumers. 
The CFPB can act now to restore consumers’ ability to join together to seek remedies for harm. 
However, despite the strong evidence supporting action, corporate interests are lobbying against this 
much-needed protection. Here are a few myths that corporate lobbyists are circulating, and the facts to 
refute those myths: 

Myth: Forced arbitration benefits consumers and gives them a fair place to resolve disputes. 

FACT : Forced arbitration simply eliminates consumer claims. It provides almost no relief to 
consumers harmed by illegal or abusive practices in the financial services sector. Many forced 
arbitration clauses prohibit consumers with similar small claims (such as wTongfuI charges and fees, 
and illegal interest rates) from banding together in class actions even when class actions are the only 
economically feasible way for the consumers to resolve those claims. The CFPB has found that few 
consumers go to individual arbitration, while millions more recover in class actions,’ According to the 
CFPB data, there were only on average about 8 individual cases per year involving $1,000 or less, and 
only about 25 cases per year involving a claim of $1,000 or less. Permitting forced arbitration clauses 
with class action bans under most circumstances has now become “a foolproof way of killing off valid 
claims,” as .lustice Kagan warned in her dissent in Am. Exp. v. Italian Colors Restaurant (2013), 

Myth ; Class actions do not compensate consumers. 

FACT : In financial services, consumers are often cheated by smail-dollar rip-offs, such as predatory 
and illegal charges and fees, and usurious interest rates, where a consumer cannot practically seek 
remedies on his or her own. A company that charges small-dollar illegal fees of hundreds or thousands 
of its customers reaps huge illicit profits. Consumers need the ability to join together in class actions to 
hold entities accountable for misconduct. The CFPB study reported extensively on the value of class 
action settlements (Section 8) and the prevalence of class action bans in arbitration clauses (Section 2). 
Across consumer finance markets, at least 160 million class members were eligible for relief over a 
five-year period. The settlements totaled $2.7 billion in cash, in-kind relief, and fees and expenses. 

Myth : Forced arbitration, that is, corporate terms requiring consumers to resolve disputes in individual 
arbitration instead of court, is a favored public policy. 

F ACT : Congressional actions and public sentiment show significant opposition to forced arbitration. 
Congress has protected numerous sectors from forced arbitration, recognizing the harm of the practice 
to consumers and small businesses. The Federal Arbitration Act is a 1925 law that was originally 
passed by Congress to facilitate busine.ss-to-business arbitration, where two sophisticated entities 


CFPB Arbitration Study. Section 5, 
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negotiated contract terms. It was not meant to force individuals into arbitration with businesses in one- 
sided, non-negotiable contracts. While the Supreme Court has expanded the reach of the FAA to allow 
the use of forced arbitration clauses and class action bans against consumers. Congress has acted many 
times to restrict the FAA and protect individuals in numerous sectors; 

(1) The Dodd-Frank Act barred forced arbitration in residential mortgages and lines of credit, and 
prohibited forced arbitration of whistleblower claims under the Sarbanes-Oxley Act of 2002; 

(2) Congress has protected auto dealers from forced arbitration in their transactions with auto 
manufacturers (Pub. L. 107-273, 15 U.S. Code § 1226); 

(3) Livestock and poultry growers are shielded from forced arbitration with big agribusiness (7 U.S. 

Code § 1 97c); 

(4) Employees of government defense contractors with Title VII and sexual assault tort claims are 
shielded from forced arbitration (the federal government is finalizing an executive order to similarly 
protect employees of all federal contractors)( 48 CFR 252.222-7006); 

(5) Military members and their dependents cannot be forced into arbitration for a wide range of high- 
cost loans (payday, ctc.)(10 U.S.C. 987(e)(3) and (f)(4) and 79 Fed. Reg. 58602). 

These are great steps forward for American consumers and workers. Congress should pass legislation 
that will restore the rights of consumers and workers in all areas of the marketplace. 

Myth : Public enforcement by state and federal governments is sufficient. 

FACT : Public agencies cannot, as a practical matter, police the activities of the financial services 
industry by themselves. The limited number of enforcement actions that these agencies bring each year 
is not enough by itself to protect consumers adequately. Private actions complement the work of state 
and federal officials.^ As private enforcement actions have become more unlikely because of forced 
arbitration, abusive industry actors have greater incentives to flagrantly violate consumer protection 
laws. State attorneys general,^ the CFPB,** and other agencies^ have acknowledged the limitations of 
public enforcement, and the need for consumers to be able to enforce laws in court. Congress also has 
reinforced private rights and remedies in numerous consumer protection laws, which often cannot be 
used due to forced arbitration.^ 

Mvth ; The CFPB study does not provide sufficient information on forced arbitration. 

FACT : The rampant use of forced arbitration and the demonstrated harm to consumers were 
unmistakable before the CFPB conducted its study. However, the Bureau’s data-driven and evidence- 
based examination of the practice is the most comprehensive analysis of the issue ever. The CFPB 
spent three years, 2012 to 2015, examining the use of forced arbitration in financial services. The study 
presented data on the prevalence of forced arbitration, litigation outcomes and arbitration outcomes. 
When it launched the study, the Bureau sought information from the public, to help identify the 
appropriate scope, methods, and sources of data for the Study. Industry groups, including the American 
Bankers Association, U.S. Chamber of Commerce and bank law^'-ers submitted their views to the 
CFPB on multiple occasions during the three-year process. The CFPB has conducted numerous public 


■ Letter from Stale Attorneys Genera! to CFPB Director Richard Cordray, Nov. 19, 2014, h»D://l.usa.gov/lxG16\VS . 

■’ id. 

’ CFPB. Small Busine.ss AdvLsory Review Panel For Potential Rulemaking On Arbitration .Agreements; Outline OfProposais Under 
Consideration And Alternatives Considered, at 4, (Oct. 2015), http://l .usa-gov/l MnoIPr . 

■ FTC .loins Amicu-S Brief Opposing Federal Court Finding On Consumers' Rights Under the Fair Debt Collection Practices Act, (2012), 
into:.-'/ i ■ lisa. gov./ 1 M vti B f . 

'■ F.g. Fair Credit Reporting Act. Truth in Lending Act, and Fair Debt Collection Practices Act. 
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hearings on the arbitration study, permitting further public comment and discourse. Despite the 
evidence presented in the CFPB’s study, bank lobbyists seek to delay CFPB action by suggesting that 
the CFPB should repeat its study. 

Myth : Companies' customer service departments (informal) adequately solve complaints. 

FACT : The CFPB refutes this claim: “Companies’ informal systems are voluntary' and are primarily 
designed to benefit those consumers who pursue them. Many more consumers may be harmed by the 
same wrongful practice without realizing it or without filing their own disputes ... Also... companies 
can choose not to resolve disputes raised by customers who complain or can resolve disputes with those 
customers while maintaining practices that violate the law or harm consumers who never complain.”' 

Banks’ recent abusive overdraft fee practices are a telling example. In a class action against one bank , 
the court noted that individual consumers complained to the bank about the order in which the bank 
would clear account expenditures. The bank built “a trap. . .(and) then exploited that trap with a 
vengeance, racking up hundreds of millions off the backs of the working poor, students, and others 
without the luxury of ample account balances...” The bank helped relatively few consumers who 
complained to customer service about its conduct, but it continued the practice on many others. In a 
class action, the court ordered the bank to return S203 million to consumers. Clearly, the class action 
worked better, than individual customer service, for consumers and the market. 

Myth : Disclosures and other changes to arbitration clauses will help consumers. 

FACT : Flollow proposals, such as disclosures, opt outs and other meaningless changes fail to address 
the basic problems of forced arbitration: consumers’ lack of choice and lack of access to remedies. 
Section 3 of the study showed that bolded and underlined language describing forced arbitration does 
not adequately inform consumers about the meaning and consequences of this industry practice. 
Disclosures and other cosmetic changes to arbitration clauses will fail to restore consumer choice in 
the market. The data makes clear that only voluntary arbitration, chosen by both parties after the 
dispute arises, sufficiently restores consumer access to remedies. What consumers need is the freedom 
to say NO to forced arbitration after the dispute arises. 

Myth ; Forced arbitration lowers consumer transaction costs. 

FACT : Section 10 of the study presents data on the cost and availability of credit when forced 
arbitration is restricted, The CFPB found no evidence that arbitration clauses led to lower prices for 
consumers. The CFPB compared companies that use arbitration clauses and prohibit class actions with 
companies that had eliminated forced arbitration from their consumer contracts. The CFPB found no 
statistically significant evidence that the companies that removed the arbitration clauses increased their 
prices or reduced access to credit. 

Based on the ample proof it has presented, it is time for the CFPB to exercise its authority to \\Tite a 
rule to protect consumers from forced arbitration and class action bans. 

Contact Christine Hines at Christine0.consumeradvocates.or2 with any questions. 


' SBREFA Outline, at i4, http://! .iisa. gov/I MpolPr , 
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Advancing Fairness 
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April 5, 2016 

Chairman Richard Shelby 

Ranking Member Sherrod Brown 

Committee on Banking, Housing and Urban Affairs 

U.S. Senate 

Washington, DC 20510 

Re: April 5, 201 6 hearing on the Effects of Consumer Finance Regulations and April 7, 
2016 hearing on The Consumer Financial Protection Bureau's Semi-Annual Report to 
Congress 

Dear Chairman Shelby, Ranking Member Brown, and Members of the Committee: 

The National Consumer Law Center, on behalf of its low income clients, would like to submit 
the following statement for the record for the U.S, Senate Committee on Banking, Housing and 
Urban Affairs' April 7, 2016 hearing on the Consumer Financial Protection Bureau's Semi- 
Annual Report to Congress. 

This statement focuses on several areas where the CFPB is doing critical work to protect 
consumers: debt collection, credit cards, credit reporting, access to bank accounts and prepaid 
cards. In each of these areas, we provide only a very brief summary of the problems and the 
CFPB’s efforts. We invite you to visit our website, including the comments on our Rulemaking 
page, for more in-depth information about the problems facing consumers and the CFPB’s role 
in making the financial marketplace safer for consumers. We also support the work of the CFPB 
and the need for more consumer protection in other areas addressed in statements prepared by 
members of .Americans for Financial Reform. Although we may not have a position on every 
consumer regulatory issue discussed by other AFR groups, we strongly associate ourselves with 
other remarks defending the CFPB’s work and structure. 

Credit Cards 

The Credit Card Accountability, Responsibility and Disclosures (CARD) Act of 2009 addressed 
some of the worst abuses in the credit card market. The credit card industry claimed that the 
CARD Act and implementing regulations would drive up prices and unduly restrict access to 
credit. But the CFPB has produced two in-depth reports using rich data sources and rigorous 
analysis that refute the naysayers. The all-in cost of using credit cards has declined across credit 
score ranges; the Credit CARD Act increased price transparency and saved consumers $16 
billion in back-end fees; an credit is increasingly available, except where Congress explicitly 
intended it to be more restricted (i.e., consumers under 21 years old and others who did not have 
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the ability to repay the credit).' Consumer satisfaction with credit cards is also much higher, and 
most in the credit card industry would also likely agree that the regulations improved a 
dysfunctional market. 

The disparity between the industry’s Chicken Little claims in 2009 and the reality shows the 
importance of discounting gloom and doom predictions about consumer protection regulations 
and the CFPB’s value as a data-driven regulator. The CFPB’s insightfiil, groundbreaking credit 
card research adds facts to the discussion about the impact of regulation, and has also highlighted 
areas of continuing concern, especially deferred interest offers, laying the groundwork for 
potential future reforms. 

The Credit CARD Act did not, and could not, address every single abuse developed by credit 
card lenders to extract profits from consumers. Part of the very reason for the CFPB’s existence 
is to have a strong and nimble agency to address abuses in a timely fashion so as to minimize 
consumer harm. The CFPB has successfully fulfilled this purpose by taking aggressive action 
against abuses in the credit card sector, recovering billions for injured consumers. 

After the Credit CARD Act, two ofthe worst abuses left in the credit card market were (1) 
deceptive sales of often useless add-on products, such as debt suspension products and credit 
monitoring; and (2) deferred interest promotions, which promise “no interest” but are a trap that 
can result in the imposition of hundreds or thousands of dollars in retroactive interest. The CFPB 
has brought actions regarding add-on products against almost all of the major credit card lenders 
(American Express, Bank of America, Capital One, Citibank, Discover, JPMorgan Chase, 
Synchrony, and US Bank), resulting in over $2.2 billion being returned to injured consumers. 
Furthermore, these actions have resulted in a dramatic reduction in the marketing for these 
products, which are overpriced and of limited use at best. 

The CFPB has also taken aggressive action against Synchrony, one of the major purveyors of 
deferred interest promotions, over the use of these promotions with its healthcare credit card 
product CareCredit. This action resulted in major reforms in the marketing of CareCredit cards 
to vulnerable, economically stressed patients while returning $34 million to them. 

Credit Reporting 

Prior to the CFPB, there was no regulator with authority to supervise the credit reporting 
industry. The Big Three nationwide credit reporting agencies - Experian, Equifax and 
TransUnion ~ operated with oligopolistic impunity, allowing errors to infect the credit reports of 
millions of consumers, making a mockery of the federally-mandated dispute process, and 
deceptively promoting expensive credit monitoring subscription products. The FTC was 
outgunned and under-resourced, without the legal tools necessary to bring about significant 
reform. The Big Three credit bureaus consistently resisted any reforms, and could do so because 
they were immune to normal market forces such as competition. Unresponsive to the complaints 
of consumers, without a strong regulator to rein them it, the Big Thi'ee wreaked havoc on the 
lives of those consumers with errors in their credit reports- 20% of consumers with credit reports 
or 40 million Americans. 


' See CFPB, The Consumer Credit Card Market (Dec. 2015), 

httD://fi!es.consumerfinance.iJOv.T20 1512 cfob report-the-consumer-credit-card-market.pdf . 
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The CFPB has wrought a sea change in the realm of credit reporting. The Bureau’s supervisory 
and enforcement activities have already made significant improvements to this historically 
intransigent sector, including: 

• Getting the credit bureaus to finally agree, after years of complaints and litigation, to take 
the simple step of providing the consumer’s actual dispute and supporting documentation 
to the creditor or debt collector (“the furnisher”) that provided the information. The credit 
bureaus have also finally provided the ability for consumers to upload supporting 
documents when they file disputes online. 

• Taking enforcement actions against creditors and debt collectors in their role as 
furnishers of information for failing to properly investigate disputes, providing inaccurate 
information, and making deceptive statements about credit reporting when engaged in 
debt collection. In addition, the CFPB has taken enforcement action against at least one 
background check credit reporting agency. 

• Examining the practices of lenders and debt collectors under its supervision in their role 
as lurnishers of information. 

Finally, the CFPB has conducted groundbreaking research on consumer credit reporting. For 
example, the Bureau issued a landmark report on the enormous role of medical debt in damaging 
the credit reports of tens of millions of consumers, finding that 1 in 5 consumers with a credit 
report has a medical debt collection item and over half of collection items on credit reports are 
for medical debt. The CFPB’s report on Key Dimensions and Processes in the U.S. Credit 
Reporting System is considered a standard reference document. 

However, there is still much more to be done. The Big Three credit bureaus still continue to 
abuse consumers, which is dramatically reflected in the fact that they are consistently among the 
top four or five companies for which the CFPB receives the most complaints, and in some 
months have been the top tliree most complained-about companies. Consumers need a strong 
CFPB to ensure that the credit reporting industry treats them fairly and with respect, 

Debt Collection 

In 2015, the CFPB resolved critical, targeted enforcement actions to curb abusive debt collection 
practices, such as: 

• Encore Capital and Portfolio Recovery Associates - the two largest debt buyers in the 
country ~ were engaged in practices such as attempting to collect unsubstantiated or 
inaccurate debt, robo-signing documents, and suing consumers past the statute of 
limitations; 

• JPMorgan Chase - one of the largest banking institutions in the United States - was 
selling credit card accounts that already been paid or discharged in bankruptcy and robo- 
signing documents used in litigation against its former customers; and 

• Frederick J. Hanna & Associates - a Georgia-based law firm and debt collection lawsuit 
mill - was filing lawsuits without meaningful review or involvement by attorneys and 
introducing faulty or unsubstantiated evidence. 
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In each of these cases, the defendants were clearly violating existing law and harming 
consumers. The CFPB’s negotiated consent orders remedied these violations and prevented 
future harm by preventing collection of debts that were in the wrong amount, against the wrong 
person, or not legally collectible. The CFPB’s enforcement actions also have had a helpful 
deterrent impact against wrongdoing by the industry as a whole and serve as a roadmap to 
industry compliance going forward. 

In addition to these important enforcement actions, the CFPB continues to work toward 
comprehensive debt collection regulations for debt collectors, debt buyers, and creditors 
collecting debts in their own name. The need for debt collection regulations is underscored by 
the 82,500 debt collection complaints received by the CFPB - the highest of any industry ”■ and 
the 897,655 debt collection complaints received by the FTC in 2015. Problems are widespread, 
including continued collection of debts not owed, in the wrong amount or against the wrong 
person; telephone harassment; deceptive and abusive collection of ancient, zombie debt; harmful 
practices involving medical debt and student loans, and inaccurate information impacting 
consumer credit reports. The CFPB’s debt collection rulemaking will allow the agency to update 
and strengthen the provisions of the nearly 40-year old Fair Debt Collection Practices Act to 
address old problems that remain and new issues posed by communication teclinology and debt 
collection practices that did not exist in 1977, such as the sale of charged-off debt to debt buyers. 
Regulations will provide clarity to both consumers and the collection industry. 

Access to Bank Accounts 

Access to a safe and affordable bank account is a cornerstone of financial empowerment. 
However, almost 17 million Americans do not have bank accounts. One of the ob.stacles that 
prevents many consumers from opening an account is a negative history at a bank account 
screening consumer reporting agency (CRA), such as ChexSystems or Early Warning Services. 
Account screening CRAs operate databases that receive and report information, mostly negative, 
about a consumer’s banking history and are used by banks to determine whether to allow a 
consumer to open an account. 

Originally intended to warn financial institutions about potential fraud, the vast majority of 
negative information at account screening CRAs actually involves accounts closed due to 
overdrafts. Yet many consumers end up overdrawing thefr accounts due to unfair banking 
practices that permit or exacerbate overdrafts, such as allowing overdraft,s on debit cards where 
they are almost completely avoidable and unnecessary or re-ordering transactions to create the 
maximum number of overdraft.s in order to charge more fees. In addition to costing consumers 
billions in overdraft fees, these practices result in shutting out millions of consumers from the 
mainstream banking system. 

The CFPB has taken a number of steps to address the problems with account screening CRAs 
and access to bank accounts in general. The CFPB took the first step in October 2014 by holding 
a Forum on .Access to Checking Accounts, The CFPB followed up by examining, in its 
supervisory role, practices at both the account screening CRAs and the financial institutions that 
furnish and use their information. Discovering insufficient procedures and policies to ensure 
accuracy at both, the CFPB has directed both to institute reforms. 

In February of this year, the CFPB took a number of additional steps to improve access to bank 
accounts. First, Director Cordray sent a letter to the 25 largest banks encouraging them to offer 
and promote “safe” accounts that help consumers avoid overdrafting. The CFPB also issued a 
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bulletin reminding financial institutions of their obligations under the Fair Credit Reporting Act 
to have reasonable policies and procedures regarding the accuracy and integrity of information 
that they furnish to account screening CRAs. 

Ultimately, ensuring fair access to bank accounts involves reform of bank overdraft abuses. The 
CFPB is considering a rulemaking process on this critical issue. The Bureau has conducted 
several in-depth research studies and issued a notice and request for information regarding the 
topic. There is much work that remains to reform bank overdraft practices, and we urge 
Congrc.ss to let the CFPB do its job. 

Prepaid and Payroll Cards 

The prepaid card market (including payroll and government prepaid cards) has been growing 
exponentially in the last several years. Prepaid cards fill an important gap left by banks’ failure 
to adequately and safely serve low and moderate income consumers. But antiquated regulations 
have left most prepaid cards out of key consumer protection statutes that protect the safety of 
bank debit cards and bank accounts. In addition, while the vast majority of the prepaid cards on 
the market are true to their name and their promise - a safe account for voilnerable consumers 
that does not risk overdraft fees or the risks of credit - a tew cards are designed to exploit 
consumer struggles, encouraging overdraft fees and enabling payday loans that undermine the 
safety and prepaid nature of the account. 

The CFPB has proposed rules that would close the gaps in consumer protections for prepaid 
cards, improve those protections, and preserve the vital role prepaid cards play for families who 
struggle paycheck to paycheck. The proposal would extend Regulation E to prepaid cards, 
ensuring that prepaid cardholders have protection against unauthorized charges and a mechanism 
to address errors and disputes. The CFPB has proposed vastly improved fee disclosures that 
would give consumers clear information about the cost of the card, making comparison shopping 
easier. The proposed rule would also limit - but unfortunately not completely prohibit - 
overdraft fees and credit features on prepaid cards, helping to preserve prepaid cards as a safe 
refuge for consumers who have been denied access to or have trouble managing checking 
accounts. 

The proposed rule is long and detailed, reflecting the careful thought, nuance, and care to avoid 
evasions and unintended consequences that the CFPB has brought to designing a rule that will 
encompass a variety of different types of cards and a variety of different consumer protection 
issues. The detailed .specifics also make it easier for companies to comply, knowing exactly 
what is required. Ironically, a long and detailed regulation addressing a variety of situations 
actually results in a more straightforward product for consumers and simpler compliance for the 
industry - a hallmark of the CFPB’s rulemaking approach. 


5 
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Conclusion 

The Consumer Financial Protection Bureau has been doing exactly what Congress created it to 
do: addressing a long backlog of consumer protection issues that have been sorely neglected. The 
Bureau has been listening carefully to consumers, industry and other interested parties and 
gathering critical research in order to make financial markets work better for all concerned. 
Congress should applaud the CFPB for the tremendous progress it has already made in a short 
period of time and provide strong support to the agency to continue its vita! work in protecting 
the American public. 

If you have any questions, please contact Lauren Saunders, Associate Director, National 
Consumer Law Center, lsaundersfS).nclc.org . (202) 595-7845, 

Respectfully submitted. 

National Consumer Law Center 
(on behalf of its low income clients) 

Start here 
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Statement for the Record From John Taylor, President and CEO, 
National Community Reinvestment Coalition 

Senate Committee on Banking, Housing, and Urban Affairs Hearing 

"Assessing the Effects of Consumer Finance Regulations" 

April 5,2016 



!3P£?iiNG yOORS TO 
SiCONOMIC CisPOaXiSfiSTY 


Chairman Sheiby, Ranking Member Brown, and Distinguished Members of the Committee: 

The National Community Reinvestment Coalition (NCRC) appreciates the opportunity to provide this 
written statement for the record of the Aprils, 2016 hearing on "Assessing the Effects of Consumer Finance 
Regulations." NCRC applauds the Consumer Financial Protection Bureau's (CFPB) final rule expanding the data 
collected around the Home Mortgage Disclosure Act (HMDA). 

The expansion of HMDA data is an important step for alf consumers. Had we had this expanded data before, 
it would have provided an early warning system that would have helped to prevent the housing crisis by 
alerting regulatory agencies to a rapid increase in abusive lending. The expanded data includes information 
that could help to identify potential discriminatory lending practices, such as property value, term of the 
loan, total points and fees, information on teaser or introductory rates, and the applicant's age and credit 
score. Teaser rates, usurious loan fees, and points are commonly used tools to prey on vulnerable consumers 
with lower credit scores, The expanded data sets also include information on underwriting and pricing, such 
as debt-to-income ratios and interest rates. This information will be used to determine disparities across 
communities in the way home loans are written and priced. 

The data will serve to increase the fairness of mortgage markets for all Americans. Existing HMDA data has 
been central to recent investigations and enforcement actions by the CFPB and the U.S. Department of 
Justice (DOJ), exposing on-going redlining. The CFPB and DOJ ordered Hudson City Savings Bank to pay $27 
million for discriminatory redlining practices. Evans Bancorp agreed to a $825,000 settlement in response to 
a mortgage redlining iawsuit brought by the New York State Attorney General. The expanded HMDA data wil! 
increase the effectiveness of enforcement by boosting the ability of agencies to identify price discrimination 
in addition to redlining cases. 

We are particularly pleased that the CFPB has followed the recommendation of NCRC and other advocacy 
groups to disaggregate the data on race and ethnicity. The CFPB has also shown careful consideration of 
potential privacy issues in this process, which should assuage any concerns surrounding the coliection of 
the data. 


tittp://www.ncfc,org 
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The next step for the CFPB is to ensure that all of the data elements collected that pose no privacy concerns 
are released to the public. Detailed public disclosure gives increased transparency to the market and allows 
members of the public to detect lending discrimination and abuse. We urge the CFPB to commence this 
process as soon as possible. We anticipate that the dissemination of the new data elements will present 
minimal privacy risk to consumers; therefore, the CFPB should opt for comprehensive disclosure of the new 
data elements. There are several arguments that support a full public dissemination of the data; 

- The personally identifying information (Social Security numbers and account numbers) that is most 
sought after by identity thieves will not be reported to the CFPB under the HMDA rule expansion.^ 

- Loans will be identified using a Universal Loan Identifier that must not include any information that 
could be used to directly identify an applicant. Prohibited information includes but is not limited to 
the applicant's name, date of birth, Social Security number, driver's license number, or employment/ 
tax identification number.^ 

- The CFPB interprets HMDA to cal! for the use of a balancing test to determine whether and how 
HMDA data should be modified prior to public release in order to protect privacy while also fulfilling 
the public disclosure requirements of the statute.^ 

- The CFPB has taken steps to remove information that directly identifies consumers in its current data 
collections. The CFPB can apply similar procedures as it relates to sensitive HMDA data (age, credit 
score, LTV ratio) if it chooses to make any part of such data public.'* 

- If made publicly available, credit scores and ages could be reported in ranges or percentiles which 
are valuable for analysis but do not identify specific consumers.® 

- Underthe current rule, sensitive, potentially personally identifying data are not made availabie.The 
application/foan number, the date an application was received, and the date action was taken on an 
application are not made available to the public.'® Similar procedures will be applied to the new data. 


1 HMDA Discloiure Requirements firtp://www.ecc.gev/static/cemmunity-afairs/community-developmerits-new5fetter/summ6rOS/cd/ 
hmdadisclosure.htm 

2 Ibid. 

3 CFPB Proposed Rufe on Homo Mortgage Disclosure httpy/ftes.consumerfnance.gov/f/201407_cfpb_proposed-rule_ home-mortgage-disciosure^ 
regulation-c.pdf 

4 Ibid. 


5 ibid. 

6 ibid. 


http;//www.ncrcorg 


202-628-8^66 



264 


JFHA 

10! Vermont Avenne, NW, Suive 710, Wasliington, DC 20005 • (202) 898-166t • Fax; (202) 371-9744 • www.nationrtiiairhousing.QrP 

Statement for the Record 

^ Hearing of the Senate Committee on Banking, Housing, and Urban Affairs: Assessing the Effects of 
' Consumer Finance Regulations 

Submitted by: National Fair Housing Alliance 
April 5, 2016 

The National Fair Housing Alliance (NFHA) appreciates the opportunity to submit this statement for 
the record for the hearing of the Senate Committee on Banking, Housing and Urban Affairs on the 
effects of regubtions as it relates to consumer finance. In the lead up to the foreclosure and financial 
crises, NFHA, along with many of our allies in the civil rights community, strongly urged the 
Congress and federal regulatory agencies to mcrease oversight of the financial industry by passing 
stronger legislation to stamp out abusive practices, step up regulation of the industty'- using then 
existing authority, and increase eiiforcement actions against bad actors. ITius, we are very 
supportive of current lending rules, implemented as a result of the Wail Street Reform and 
Consumer Protection Act (Dodd-Frank) to eliminate discriminatory and abusive lending practices, 
create safer products, improve consumers' understanding of financial products and services and 
implement sound rules to help the industry operate in a profitable and safe manner. We believe the 
CFPB has done an extraordinary job in accomplishing all of these goals but will focu.s our comments 
on the Bureau's fair lending work. NFHA also supports the remarks that have been submitted by 
our colleagues who are members of Americans for Financial Reform. 

The foreclosure and financial crises and their impact on the global economy have been at the 
forefront of the country's domestic and foreign policy issues for years and for good reason. 
Moody's Chief Economist, Mark Zandi, estimates that over 7 million consumers will have 
lost their homes to foreclosure by the end of the crisish Reports vaiy on the cost to the 
American people of the foreclosure and financial crises but estimates range from $13 trillion 
to $20 trillion^. What has been greatly overlooked is how rooted the crises are in the 
historical discriminator)'^ housing and lending practices in our nation. Bias in our housing 
and lending markets created a segregated society which has made it easy for unscrupulous 


' Gairison, Trey. “Moody’s Analytics: Single-family rental growth will accelerate", HousingWirc, July 1, 2015; available 
at; http:/Avww.hoiisinuwire.com.'articles/34369-moodvs-analvtics-sint>le-familv-rentai-aro\vth-wili-accelerate 

^ One study conducted by Better Markets puts the estimate at S12.S trillion. Another study bv the GAO states that the 
crises, as of 201 3, cost the American economy $22 trillion. 


Thr Nation.ii i-nir Housing Aliiance (NFHA) is the voice of fair housing. NFH.A works to eliminate housing discrimination and 
Opportimilv for aii pco[3k" through leadership, education, outreach, membership sendees, public polity initiatives, ,idvoca< 


to ensure ecpiai housing 
cy and enforcement, 
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actors to exploit under-served communities and indeed was the catalyst for the explosive 
growth in the subprime lending market. From segregated banks and lending institutions 
who closed their doors to newly emancipated Black citizens, to federally created redlining 
maps to the perpetuation of a bifurcated lending system, borrowers of color have never been 
Page i 2 fully served by the financial mainstream. Indeed, subprime and fringe market lenders have 
always been the primary source of credit for consumers of color. This is why PayDay and 
fringe lenders are and always have been disproportionately located in communities of color. 

Moreover, we have more proof than ever that subprime lenders, in large part due to a lack 
of regulation and misaligned incentives, preyed upon highly qualified consumers to provide 
them with high-cost lending products - not because the borrowers were risky but, rather 
because lenders sought ways to enhance their earnings. African-American and Latino 
borrowers were targeted by lenders for subprime lending products. Numerous fair lending 
cases have been brought by the Department of Justice, Department of Housing and Urban 
Development, the CFPB or a combination of these agencies addressing discriminatory 
lending practices. These cases reveal that borrowers of color who were in all pertinent 
points equal to their White counterparts were charged more for loans and/or were unduly 
placed in subprime loans. Some cases also demonstrated redlining practices by mainstream 
financial institutions^ In fact, the Wall Street Journal commissioned an analysis of several 
subprime loan vintages and found that most people who got subprime loans qualified for 
prime-rate, fully amortizing, fixed rate conventional loans. In one portfolio, 61% of the 
borrowers qualified for prime credit.** 

Communities of color are still bearing a disproportionate burden of the financial crisis and 
are the slowest to recover making it all the more imperative for the CFPB to use all of the 


^ For some examples see CFPB and United States of America v. Hudson City Savings Bank, F.S.B, 
httDs://www.iusrice.$ov''cn/file/79 1 046/download : CFPB and United Slates of America v. National City Bank 
https://www.iustice.gov/siies/defauU/riles/cn/lcgacv/2014/04/08/nationalcitvbanksettle.pdf ; United States of America v. 
Countrywide Financial Corporation, et al 

httPs:.//vvvvw,iustice-gov/sites/default/files/cn/legacv/2Q12/0i/27/countrvwidese«le.Ddf ; United States of America v. First 
Lowndes Bank, Inc, hCtps://www,iustice.gov/sites./dcfauU/filcs/crt/legacv/20IO/12/15/{owndessettlefinal.pdf ; United 
States and CFPB v, Provident Funding Associates 

Fargo Bank, NA https://www-iuslice-gov/iso/oDa/resources/95 1201271211371 9995 1 36.pdf ; United States of America v. 
Suntrust Mortgage, !nc, https:/.‘'www.iustice.gov/iso/opa/resources/3 1 3201253 1 { 6253830420.pdf 


** Brooks, Rick and Simon, Ruth, “Subprime Debacle Traps Even Very Creditw'onhy,” Wall Street Journal, December 3, 
2007 available at: httD://vvww.wsi.com/articles/SBI 1966297435891 1035 
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tools within its bailiwick to provide relief for consumers still struggling to work, live in safe 
and stable housing and provide for their families. 

The CFPB has taken great steps to create a more fair and balanced marketplace and improve 
Page j 3 the ability of consumers to operate in a safe environment and the Bureau's efforts in this 
regard have been critically important. The CFPB has been addressing issues that too long 
have been ignored and, thanks to the Dodd-Frank legislation, the Bureau has the authority it 
needs to regulate financial transactions in sectors of the market that have been too long left 
un-monitored. 

Fair Lending Regulation and Enforcement 

The CFPB issued its Supervision and Examination Manual which provides guidance to 
banks and financial institutions on how the Bureau provides oversight on fair lending and 
consumer protection laws. The manual provides not only tlie legislative backdrop for the 
Bureau's regulatory and examination activities but includes descriptions of the type of 
discriminatory conduct that is prohibited by fair lending statutes. The guidance walks 
lenders through the process of ensuring that institutions have the appropriate policies, 
product offerings, fair lending compliance programs, board and management oversight, 
training, consumer complaint and response systems, vendor management oversight, 
marketing and advertising protocols, application and underwriting processing systems, 
pricing protocols, servicing procedures, and ability to monitor and correct problems. The 
manual outlines the CFPB's examination process, which is thorough and helps ensure that 
all consumers have fair access to quality credit. 

The CFPB has also issued a bulletin entitled Indirect Auto Lending and Compliance with the 
Equal Credit Opportunity Act which provides extremely critical guidance to lenders to 
reduce the level of discrimination experienced by borrowers of color who procure auto 
loans. Discrimination in this sector has been long documented and was the subject of much 
public furor when PrimeTime aired its groundbreaking investigation called True Colors^ 
which featured two testers from a Chicago fair housing group. The African-American tester 
encountered discrimination on multiple occasions when trying to purchase a car, secure 


’ See video clip showing differences in treatment at: 

https://vvwvv.hing.cQm/videos/search?q=abc-^nightline-*-dl5crimination+segment+t&sting&view'=detai]&n'iid~E6] 1CD52F.8 
E8E6AC9349E61ICB52R8E8E6AC9349&FORM=-VlRF. 
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housing and purchase everyday goods and services. When trying to purchase a car, the 
White and Black testers received completely different information over and over about 
financing requirements and the cost of the cars for which they were shopping. When 
PrimeTime reporter Diane Sawyer asked why there was a difference in pricing, the auto 
Page i 4 salesman only responded 'They're all different." When pressed to explain the difference, 
the auto sales person walked away from her. National studies have borne out the 
differences that Blacks and Latinos pay for car loans as compared to their White 
counterparts, even when Latinos and Blacks make the same attempt as Whites to negotiate 
on car dealer loansL Discrimination in this sector has been revealed by the number of fair 
lending enforcement cases brought by boBi the DOJ and the CFPB as well as civil rights 
organizations^ 

Prior to the establishment of the CFPB there was an obvious void in federal oversight of 
financial institutions operating to bring a panoply of financial products and services to 
consumers. This is evidenced by the sheer number of fair lending issues the Bureau is now 
able to address using its authority under Dodd-Frank. The millions of consumers who have 
received relief from discriminatory practices are a testament to the Bureau's necessity. 
NFHA fully supports the fair lending regulatory and enforcement work the CFPB has 
undertaken and urges the Committee to do everything within its power to ensure that the 
agency is fully equipped to continue its work to make our financial markets fair for 
America's consumers. 

We are happy to answer any questions Committee members might have about our 
comments. Please feel free to contact Lisa Rice, Executive Vice President at 
lrice@nationalfairhousing.org or 202-898-1661. 


Davis, Delvin, “Non-Negotiable; Negotiation Doesn’t Help African-Americans and Latinos on Dealer-Financed Car 
Loans”, Center for Responsible Lending, January, 2014. 

’ For some examples see United States of America v. Fifth Third Bank hltDs://\v\vvv, justice. gQv/crt/file/78.3561/download ; 
United Slates of America v. Evergreen Dank Group 

https://ww\v, iustice.gov/sites/default/fi [es/crl/legacv/20 1 5/05/07/evergreencomp.pdf : United States of America v. Toyota 
Motor Credit Corporation https://\vww.iustice.gov/opa/file/818481/dQvvnload 
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Introduction 

Chairman Shelby, Ranking Member Brown, and Members of the Senate Committee on Banking, 
Housing and Urban Affairs, on behalf of the National Retail Federation (NRF), I appreciate the 
opportunity to submit this written statement to the Committee in eonneetion with its hearing 
entitled, "Assessing the Effects of Consumer Finance Regulations," held on April 5, 2016. 

NRF is the world’s largest retail trade association, representing discount and department stores; 
home goods and specialty stores; Main Street merchants; grocers; wholesalers; chain restaurants; 
and Internet retailers from the United States and more than 45 countries. Retail is the nation’s 
largest private sector employer, supporting one in four U.S. jobs and 42 million working 
Americans. Retail contributes $2.6 trillion to annual GDP and is a daily barometer for the 
nation’s economy. Retailers create opportunities for life-long careers, strengthen communities, 
and play a critical role in driving innovation. Overwhelmingly, our members must accept debit 
and credit cards from customers in payment for products and services. However, the hidden high 
costs of card acceptance affects what our customers ultimately pay. This is bad for them and for 
us, and, as is typical of monopoly pricing, stifles innovation. 


Background 

The prospect of increased competition, both with respect to debit card interchange fees and 
routing options were important parts of the Dodd-Frank Wall Street Reform and Consumer 
Protection Act. There is a (“swipe”) fee for ultimately approving the transaction and an 
additional (“routing”) fee to telecommunicate transaction information to the banks. Prior to the 
law’s enactment, debit interchange fees, or swipe fees, were increasing constantly. For years, 
debit card transactions essentially passed on par with checks, while simultaneously saving banks 
millions of dollars in processing costs. Over time two monopoly-like networks entered the 
market and swipe fees were first added and then greatly increased so as to rival credit card fees. 
Shortly before Dodd-Frank, the average swipe fee added 45 cents to the cost of every such 
transaction. In many cases merchants were blind as to what they would be charged. The “Durbin 
Amendment,” as part of Dodd-Frank, sought to bring transparency and competition to this 
broken market. 

Congress mandated the rule’s adoption in part because there was little evidence of meaningful 
competition by issuers in the delivery of debit card services. For decades issuers’ prices for 
credit and debit services largely had been collectively established within issuer-member trade 
associations. The high “default” price to merchants of plastic payment products was reflective of 
the issuers’ collective market power. 

In the second half of the 2000s the issuer trade associations were officially “spun off’ from their 
issuer members, but the practice of default pricing continued. In short, the issuers’ prices for 
most debit card services were effectively fixed for them by the two dominant networks, and other 
opportunities for cost savings for merchants (and their customers) via competitive routing were 
undermined by the same two dominant networks’ cartel-like behavior. Issuers simply “took” and 
charged the default price regardless of their actual costs. The result was escalating increases in 
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debit pricing within various sectors of the merchant community and decreasing opportunities for 
other potentially competitive network services. 

The law' sought to address this in two ways. With respect to network services, it did so by 
ensuring that merchants would have at least two alternatives for routing each transaction as it 
was finally presented at the point of sale. With respect to debit card pricing, it did so by: 

a) providing an incentive for larger issuers to independently compete outside the cartels for 
merchant acceptance of their cards; or 

b) in the event large issuers chose not to compete, by having the Federal Reserve Board 
establish standards essentially ensuring that the price for their services w'as reasonable and 
proportional to their incremental cost. 

In the latter case, the lower the price cap set by the Board’s standards above actual cost for basic 
debit card services, the greater the likelihood that individual issuers would exit the cartel and 
compete to offer sufficiently innovative products or services outside the cap as to potentially 
allow them to earn greater revenue. Of course, true competition among such unrestrained debit 
card services would act as an upper bound on how much extra revenue could be earned. The 
combination of prices constrained by a truly competitive market and those constrained in the 
non-competitive standards-set market would both foster some innovation while keeping overall 
costs at a more reasonable and proportionate level. 

Reasonable and Pronortional Standards 

Regulation ii (Reg. ii) has worked moderately well. On average, the established cost of 
providing debit card services among affected issuers is less than five cents per transaction. As 
was mentioned, prior to the regulation’s adoption, the cost to merchants (and ultimately in part to 
their customers) for an average transaction was 45 cents per transaction. The regulation reduced 
this figure to 24 cents. Most merchants and consumers have realized the benefits of these 
savings. One prominent study estimated that approximately two-thirds of the savings is passed 
on to the shopping public and one-third is retained by merchants for investment and return to 
shareholders.' In most cases, 24 cents per transaction represents a significant savings over the 
prior non-competitive pricing. However, it is still substantially higher than issuers’ incremental 
costs. 

The higher cap has had three effects. First, savings more proportionate to those of a truly 
competitive market have not been realized under the Reg. ii standards with respect to issuers who 
remain under the cartel’s collective pricing umbrella. The margins afforded such issuers are 
much too high. By way of comparison, due to more restrictive margins in the retail industry and 
elsewhere, the average net profit for retail varies from slightly over one percent for the grocery 
sector to slightly under four percent for high-end specialty luxury .stores. 

Second, by establishing so high a ceiling and so great a profit potential for those operating within 
the cartel, the regulation undermines the incentive for issuers to abandon it in order to engage in 
the risks and rew'ards associated with the innovative products and services envisioned by the law. 
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The extremely comfortable return provided issuers under current Reg, ii standards makes risk- 
taking less rewarding. 

And third, the high 2 1 cent-and-up ceiling has become a de facto floor in virtually every 
instance. There have been serious real w'orld consequences. 

Once tens of millions of consumers have been trained to expect to use a particular form of 
payment, it is extraordinarily difficult (if not impossible) to subsequently remove that form of 
payment from merchant establishments. Many retail transactions, especially small ticket price 
transactions, are quick in-and-out affairs. Checkout time spent on payment, or on tender type 
discussions, that upset consumers’ expectations seriously impedes the profitability of the 
enterprise. (As a hypothetical, imagine entering a quick serve hamburger restaurant with cash 
and being told at checkout that the establishment no longer accepts bills; that it only accepts 
coins. The conversation time and disruption would be enormous. The same would be true for 
credit and debit cards.) 

For many years, small ticket merchants did not accept credit or debit cards. That was understood 
by consumers. They were not accepted because the total transaction time was slightly longer 
than that for cash. More important, the cost of the transaction was far more than most small 
ticket merchants could afford in light of their narrow margins. Consequently, consumers 
expected to, and did, pay with cash. 

In order to overcome merchant objections, the cartel payment networks offered merchants who 
specialized in small ticket products a special default issuer price. It was significantly lower than 
the standard debit card pricing in recognition of the deleterious effects of plastic transactions on 
small ticket product pricing and merchant profitability. Given the actual cost of transactions, as 
demonstrated by the Board’s own research, the high single digit amounts then charged to 
merchants was reasonable and proportional to the issuers’ costs, and it was not so high as to have 
the negative effects mentioned above. Consequently, the transactions came to be accepted at 
such merchants and consumers were trained to expect the ability to use another form of tender, 
debit, at point of sale. 

Commentary surrounding the adoption of Reg. ii, and the activity of one major debit card 
netw'ork in the immediate aftermath, suggested that such differential pricing would continue to 
the mutual benefit of issuers, merchants, networks, and consumers. However, shortly thereafter 
in response to inverse competition among the networks (i.e, the major card networks compete to 
maximize the amount of revenue they can extract from merchants and consumers to deliver to 
the issuing banks), the commentary and expectations were confounded. The Reg. ii ceiling was 
converted by both the major networks into a default issuer floor for small ticket purchases. In 
light of the one-third versus two-thirds pass-through discussed above, all consumers of small 
ticket goods and services were injured. 

For the reasons set forth, despite some .successes achieved by Reg. ii, the standards caps merit 
review and likely downward adjustment. 
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Network Services 

As to network services, the law allows merchants and the buying parties who (along with their 
processors) have the greatest knowledge of the costs and benefits among competing network 
options to route transactions over those networks that provide the greatest overall benefit when 
completing their transactions. Variables could include speed, cost, security, downtime, volume, 
cleanliness of transactions, and responsiveness, among other factors. Allowing this choice 
provides the opportunity for regional and other networks to outcompete the majors by investing 
in services that enhance these sometimes extremely technical variables. 

There recently has been an effort to subvert this provision of the law and transfer the choice of 
routing to a party who is not familiar with all of the factors involved in making an informed 
competitive choice. This subversion is of concern to merchants who have seen savings through 
routing choice and passed along those savings to our customers. 

Fraud Costs 

Finally, there has been a significant liability shift in conjunction with the multiyear transition to 
chip card transactions. The issuer fraud costs shifted onto merchants has been enormous. It 
appears that costs far beyond the claimed costs of counterfeit cards arc being shifted by issuers 
onto merchants despite initial assurances by the major networks that such would not happen. 
Some mid-sized merchants already have seen issuer asserted counterfeit card costs rise from tens 
of thousands of dollars to over one million dollars, per month. If fraud costs anywhere near 
these amounts arc being transferred from issuers to merchants, then the five basis point fraud 
allowance in the current standard may no longer have a legitimate basis. 

Due to serious backlogs of hardware, network mandated certification resources, and scheduling 
(service station fuel pumps, for example, are not scheduled to be compliant until fall of 2017) 
these costs are likely to be shifted onto merchants for years to come. Indeed, the Canadian 
transition, involving a population of merchants a fraction the size of that in the U.S., took nearly 
ten years and included a delay. In light of this change, the cun-ent fraud allowance is ripe for 
revisiting by the Federal Reserve Board of Governors under the law. 

Conclusion 

The goal of debit card interchange reform was to bring transparency and competition to the 
market, whieh would lower costs for merchants. Debit reform has helped consumers, merchants, 
and the U.S. economy. In fact, the Philadelphia Federal Reserve released a study in 2016 that 
reports that revenue for small banks and credit unions has risen since debit reform." Merchants 
have seen some savings and have passed those savings on to our customers. Retail is highly 
competitive, and as other business costs such as goods, labor, and transportation rise, merchants 
use the savings from debit refonn to protect our customers from the other rising costs.'" While 
retailers would like to see the Fed revisit the rule’s cap to better reflect a reasonable and 
proportional fee to the banks’ costs. Congress’ intent is clear. The limits on price-fixing promote 
competition. It is also critical that merchants’ network routing options are preserved, especially 
as we shift to EMV card acceptance, and competition continues to exist in processing 
transactions. 
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Debit card reform brought greater transparency to debit card acceptance for merchants, and the 
savings retailers do see is passed onto our customers. We appreciate the Committee’s interest in 
this issue. 


' Shapiro, Robert J. “The Costs and Benefits ofHalf a Loaf: The Economic Effects of Recent Regulation of Debit 
Card Interchange Fees,” October 1, 2013. 

" DiSalvo, James and Ryan Johnston. “How Dodd-Frank Affects Small Bank Costs,” First Quarter, 20 1 6. 

Sohn, Stephen and Curt Beaudouin, Moody's Investor Services. “New Debit Rules Hurt Banks and Reshape the 
Processor Market,” January' 2012. 
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Hearing on Assessing the Effects of Consumer Finance 

Regulations, 5 April 2016 

U.S. Senate Committee on Banking, Housing and Urban Affairs 
by Edmund Mierzwinski, Consumer Program Director 


U.S. PIRG 

Federation of 

State PIRGs 


Chairman Shelby, Senator Brown and Members of the Committee: 

On behalf of state PIRG consumer members around the nation, thank you for the opportunity to 
present this brief statement for the record for Tuesday’s hearing “On Assessing the Effects of 
Consumer Finance Regulations” and in advance of “The Consumer Financial Protection Bureau's 
Semi-Annual Report to Congress” hearing on Thursday. 

SUMMARY; 

Defend the CFPB, It Works: U.S. PIRG stands in strong support of the Consumer Financial 
Protection Bureau (CFPB), including .support for its single-director structure, its independent funding 
insulating it from special interest chicanery and its broad authority and tools to make all financial 
markets work. Without any doubt, establishment of the CFPB is the most important consumer 
financial protection action by the Congress since the establishment of deposit insurance in the 1 930s. 
And, independent funding is neither a controversial nor new idea; it’s been the law since 1 864 for all 
bank regulators. 

The Public Complaint Database Works For All of Us: While we associate our remarks today with 
those of other Americans for Financial Reform coalition (AFR) members whose statements will 
focus on defending the CFPB and on mortgage lending, credit card markets, credit reporting, CFPB 
enforcement actions, current rulemakings on predatory payday and auto title lending and arbitration 
reform and other aspects of the CFPB’s work, we will emphasize the importance of the CFPB’s 
public Consumer Complaint Database as a mechanism to both aid its enforcement and selecting its 
rulemaking priorities but also to help it avoid the calcification of, or worse, regulatory capture of, its 
predeces.sor consumer regulators. 

The “Durbin Amendment” Works to Improve a Broken Payment Card Marketplace While 
Benefiting Small Banks and Credit Unions: All consumers pay more at the store and more at the 
pump due to “market power" exerted by the Visa/Mastercard card network duopoly, which allows 
banks to impose excessive “swipe fees” on merchants. The “Durbin amendment” limiting the 
duopoly’s power to allow big banks to collect these excess rents has worked. Contrary to testimony 
that may be provided to the committee, there is strong evidence that the Durbin amendment has 
helped small banks and credit unions, which continue to offer both free checking and debit rewards 
programs. Further, perhaps less-discussed but also important provisions of the amendment have 
encouraged merchants to give consumers “price signals,” resulting in more competition from fraud- 
resistant “PIN” networks against the riskier and fraud-prone but lucrative-to-banks “signature” 
network transactions preferred by Visa and Mastercard. 

1. THE CFPB WORKS AND SHOULD NOT BE WEAKENED 
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in less than five years of existence (its fifth birthday will be July 21) the success of the CFPB has 
demonstrated the wisdom of Congress both in establishing it and in insulating it from special interest 
chicanery. Its independent funding is neither a controversial nor new idea; it’s been the law since 
1 864 for all bank regulators. Further, despite allegations by special interests, the CFPB is neither 
rogue nor immunized from Congressional oversight. The director’s appearance before Congress 
Thursday will be approximately the 59''' by him or another senior CFPB official. 

The CFPB has already provided over $1 1 billion in refunds, restitution and other relief to consumers 
banned by unfair financial practices of banks, credit card companies, mortgage companies, for-profit 
student lenders, debt collectors, payday lenders and other wrongdoers. Its work has protected all of 
us but placed an emphasis on protecting servicemembers and veterans, older Americans, young 
Americans (students) and consumers at greater risk of discrimination. We would urge the committee 
and the full Senate to reject the self-serving demands of powerful special interests to weaken the 
bureau’s independent funding or gut its single-director structure (there is no evidence that 
commissions are better than single-directors, nor is the claim that all financial regulators are run by 
commissions even close to true). Further, a variety of other special-interest proposals would subject 
the CFPB to a death by a thousand cuts, for example, by eliminating its authority over auto financing 
or to issue predatory lending rules or to tie it in regulatory knots or even to weaken its highly- 
successful public consumer complaint database, 

2. THE CFPB’S PUBLIC CONSUMER COMPLAINT DATABASE WORKS FOR ALL OF 
US 

In just four and one-half years, the CFPB now has the largest public consumer complaint database of 
any federal agency, with over 834,000 complaints collected as of 1 March 2016. Over 540,000 of the 
834,000 complaints to the CFPB have been posted in the Public Consumer Complaint Database 
(others are still being processed or have been referred to other agencies). 

It is important to point out, however, that transparent public consumer complaint databases are now 
the rule, not the exception. Other examples include the Consumer Product Safety Commission 
(saferproducts.gov) and National Highway Traffic Safety Administration (safercar.gov). U.S. PIRG 
maintains an appendix of these and several other searchable government consumer complaint 
databases in each of its six (so far) reports on CFPB Consumer Complaint Database. We drill down 
into the CFPB database on issues from credit reporting to mortgages.' 

We commend the CFPB for its efforts, first to stand up the database while ensuring both that 
consumers had legitimate account relationships and that businesses had ample opportunity to 
comment on, respond to and dispute consumer claims, but not to censor complaints , as they routinely 
demand to do. Further, the CFPB should be commended for making the work of government more 
transparent and open while also protecting customer privacy. 


' See our page "Reports: The CFPB Gets Results for Consumers," linking to reports on bank accounts, credit cards, 
credit reports, debt collection, mortgages and student lending here at 

http://www.usDireedfund.org/paee/usp/reports-cfpb-Bets-results-consumers Open any report and scroil to the 
Appendix B, "Searchable Public Databases of Government Consumer Agencies." 
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By publishing consumer complaints, the CFPB has improved its own ability to police the 
marketplace and prioritize use of its own scare resources while simultaneously enabling independent 
and academic researchers, other consumers and other firms to better analyze consumer complaints 
and concerns. 

• Researchers, from PIRG to academics to industry consultants, are identifying trends and 
developing more insights about good and bad marketplace practices; 

• Consumers are making better marketplace choices after searching the database, They 
more wisely choosing institutions based on a more robust understanding of a firm’s 
behavior toward its other customers, accountholders or ~ in the case of “dead-end 
markets” such as debt collection and credit reporting - the consumers it maintains files 
on. Those potential customers will also be able to sec if a problem that they are having is 
the same the problem other consumers are having; 

• Other firms are better able to identify patterns and practices that they might change, or 
affirmatively choose to avoid, and then be able to market their firm as more consumer- 
friendly, making it easier for good actors to gain market share and stimulating 
competition positively, by better aligning the interests of firms with those of their 
customers and potential customers. Firms without “tricks and traps” should do better in a 
more transparent marketplace. (In fact, news stories have pointed out that industry 
consultants are recommending improvements to customer service as a best practice;' so 
are consultant reports, such as one from Deloitte^); 

• Researchers, armed with more robust data, will be better able to build models to provide 
early warnings of the kinds of unsafe consumer practices that could otherwise lead to a 
systemic collapse such as occurred in 2008 . 

Narratives Are a Very Important Improvement to the Database: Last year, as of June, following 
a public comment period, the CFPB made consumer narrative or “story” fields public, but only with 
the consumer’s informed opt-in consent. Approximately half of all new complaints come with 
narrative fields. The narratives make the database more accessible and understandable and provide a 
more robust picture of marketplace practices than mere coded “issue” (problem) fields were able to 
do. Stories should also encourage more consumers to use the database. This positive feedback loop or 
“network effect” will increase its value to everyone as the financial services marketplace becomes 
more transparent. 


^ See e.g., this 11 September 2013 American Banker story, "Customers Are Now Banks' Greatest Regulatory 
Threat" by Rachel Witkowski: "You want to reduce the number of complaints to the CFPB and a way you can do 
that is to cut them off at the pass," said Alan Kaplinsky, who heads the consumer financial services group at Ballard 
Spahr. Banks should "have a very good system in place from the get go to resolve a complaint quickly." 
httD://www.americanbanker.com/issues/178 176/customers-are-now-banks-greatest-regulatorv-threat-1061975- 
l.html 

’ See pages, "CFPB's consumer complaint database analysis reveals valuable insights," Deloitte, September 2013, 
available at httD://www. deloitte.com/assets/Dcom- 

UnitedStates/Local%20Assets/Documents/FSI/US FSI CFPBConsumerComplaintDatabaseFINA12 091913.pdf 
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Of course, the bureau already had access to the narrative information and was already using these 
data points in its supervision, enforcement, rulemaking and public education. But the bureau itself 
now will benefit from more eyes aimed at potential marketplace problems. In addition, the public, 
including outside academics, “civic hackers” and other researchers are expected to develop new 
crowd-sourcing and other analytic tools using the new data points. 

Monthly Snapshots Are Also an Important Improvement to the Database; Last year, the CFPB 
also took another of our recommendations when it began publishing its own detailed monthly 
complaint summaries.*^ Since July, the monthly snapshots produced by CFPB Consumer Response 
have added an important new window into the financial marketplace. Each snapshot examines a 
particular financial sector in depth, profiles complaints in a different geographical area and ranks 
complaints by company and product category, with trend analysis. 

The Database Works To Prevent Regulatory Capture: The CFPB is a transparent, data-driven 
agency which publishes vast amounts of information for public examination and review. It devotes 
substantial resources to rulemaking, examination, enforcement and public education. Yet, the 
database may be among its most important tools against the complacency that has led to calcification 
and regulatory capture among other government agencies. The database provides an important way 
for the CFPB to hear from consumers, not just from the typical insider lobbyists and lawyers for 
regulated firms. As CFPB Director Richard Cordray told AFR members on the occasion of the 
CFPB’s fourth birthday last July: 

Each complaint that people take time to submit to the Consumer Bureau can provide 
invaluable information and insight. Consumer complaint data is part of our DNA and these 
complaints play an important role in our supervision of companies, our enforcement actions, 
our rulemakings, and our engagement with servicemembers, students, the economically 
vulnerable, and older Americans. Each complaint is a chance for us to evaluate a perceived 
problem and see if it can be addressed successfully. But more importantly, complaints make 
all the difference by informing our work and helping us identify and prioritize problems. We 
know that if we hear about the same problem from fifty consumers, it likely looms larger 
than if we hear about it only from one or two. All of these complaints have real people 
behind them. Each tells us a story about how consumers view their experiences with financial 
institutions, as they struggle to manage the ways and means of their economic lives. Often 
consumers ask simply to be treated with fairness, dignity, and respect. And we all know in 
our hearts that this is exactly what each of us deserves.^ 


The most recent CFPB complaint snapshot, released at the end of March and drilling down into debt collection 
complaints and complaints from the Florida region, is here http://www.con5umerfinance.gov/newsroom/cfpb- 
monthly-complaint-snapshot-examines-debt-collection-compiaints/ 

See "Prepared Remarks of CFPB Director Richard Cordray At the Americans for Financial Reform Event on the 
CFPB’s Fourth Anniversary (16 July 20151:" http://www.consumerfinance.gov/newsroom/prepared-remarks-of- 
cfpb-director-richard-cordrav-at-the-americans-for-financial-reform-event-on-cfpb-anniversarv/ 
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3, THE DURBIN AMENDMENT LOWERING DEBIT CARD SWIPE FEES WORKS, 
DESPITE CLAIMS TO THE CONTRARY 

We also want to take this opportunity to offer U.S. PIRG’s continued strong support for another 
benefit of the Dodd-Frank Act, its “Durbin Amendment ” which reduced allowable “swipe fees” 
imposed on merchants accepting debit cards from banks over SIO billion, A lesser known impact is 
that the amendment also prevents banks from imposing unfair limits on the ability of merchants to 
give “price signals” to their customers by explaining that certain payment methods - such as rewards 
cards, especially credit and debit card rew'ards cards - cost the merchant more and force it to raise 
everyone’s, including cash customers, prices. 

Everyone pays more at the store and more at the pump due to anti-competitive swipe (interchange) 
fees, which have declined in nearly every country, but continue to rise in U.S. markets due to market 
power of the primary card networks. Although the Visa and Mastercard networks are now publicly 
traded, they remain controlled by the big banks. High swipe fees also impose a regressive tax on 
lower-income cash customers, who are forced to subsidize the rew'ards cards of more affluent credit 
card cu.stomers. 

We have seen numerous unfounded claims that the Durbin amendment’s price caps on debit cards 
offered by the largest banks are somehow responsible for a decline in fee revenue which allegedly 
harms small banks and credit unions and has supposedly ended free checking and debit card rewards 
everywhere. 

These claims are not backed up by any sort of evidence. In fact, there is much statistical and survey 
evidence to the contrary. The most recent issue of the Philadelphia Federal Reserve Bank's Banking 
Trends® explains that the Durbin amendment reduced interchange fee revenue at big banks, as 
intended , it did not harm and even helped small bank fee revenue: 

“There is sub.stantial evidence that the ceiling did lower interchange fees collected by banks 
with assets above $10 billion, from around 44 cents to about 22 cents per transaction. But 
there was no such decline for small banks. Furthermore, after the ceiling was imposed, the 
volume of transactions conducted with cards issued by exempt banks grew faster than it did 
for large banks. Finally, Zhu Wang shows that interchange revenue fell substantially at large 
banks after the fee ceiling was imposed but continued rising for small banks.” [citations 
omitted] 

Nor has the Durbin amendment been shown to harm free checking programs at large or small banks. 
The ABA itself finds that “61% of consumers” pay no fees at all for “checking account maintenance 


" See James DiSalvo and Ryan Johnston, "How Dodd-Frank Affects Small Bank Costs: Do Stricter Regulations 
Enacted Since The Financial Crisis Pose A Significant Burden?", In "Banking Trends," First Quarter 2016, page 14, 
Federal Reserve Bank of Philadelphia, available at httDs://www.phllade|phiafed.org/-/media/research-and- 
data/publications/banking-trends/2016/bt-how dodd frank affects small bank costs.pdf 
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or A TM access.’” There are no independent data showing any link to any decline in the availability 
of so-called free checking to the Durbin amendment at large banks; if so, 61% of consumers could 
not be paying zero fees. 

Bankrate. corn’s most recent survey finds that more large and small (76%) credit unions are now 
offering free checking, up from 72% last year.* Finally, nor has the Durbin amendment restricted the 
ability of large or small banks or credit unions to offer their own debit card rewards programs to 
members. In January, Credit Union Times reported: 

“Debit rewards programs at big institutions may be few and far betw'een, but industry experts 
said they’re rapidly becoming the new secret weapon for credit unions interested in snagging 
market share. The trigger was the Durbin Amendment, which is part of the Dodd-Frank 
Act.”’ 

CONCLUSION; 

Thank you for the oppoifunity to present these brief comments to the committee. Strong consumer 
regulations, and a strong CFPB, are critical to making financial markets work. They better align the 
interests of buyers and sellers so sellers don’t depend on “gotcha” practices and buyers (consumers) 
gain more trust and confidence in the regulated financial system. Strong consumer rules also reduce 
the amount of risk placed in the system by unsafe, unsustainable products, further reducing the threat 
of future financial crises. 

The idea of the CFPB needs no defense, only more defenders. 

Respectfully submitted, 

Edmund Mierzwinski 

U.S. PIRG Consumer Program Director 

202-461-3821 (direct); email is edm <A'I> pirg.org 


’ See "Survey: Most Americans Pay Nothing for Bank Services," 15 August 2016, available at 
htto;//www.aba.com/Press/Paees/Q81815SurvevonBankCosts.a5px 

* See Claes Beli, "Credit unions; Where free checking still reigns," undated article based on 2016 Bankrate.com 
2016 Checking Account Survey, both available at http://www.bankrate.com/finance/checkine/want-free-checklne- 
check-out-credit-unions-l.aspx 

’ Tina Orem, "Credit Unions Pile Into Debit Card Rewards," Credit Union Times, 21 January 2016, available at 
http://www.cutimes.eom/2016/01/20/credit-unions-pile-into-debit-rewards Also, re large bank rewards programs, 
see CU Today's "Despite Durbin, Debit Card Reward Programs Remain Vibrant," 29 March 2016, available at 
http://www.cutodav.info/Fresh-Todav/Desoite-Durbin-Debit-Card-Reward-Programs-Remain-Vibrant 
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Statement for the Record 

Hearing of the Senate Committee on Banking, Housing, and Urban Affairs; Assessing the 
Effects of Consumer Finance Regulations 

Submitted by: Public Citizen 

April 5, 2016 


As the Senate Banking Committee meets with the Consumer Financial Protection Bureau 
(CFPB), Public Citizen applauds the CFPB for what it’s done — returning more than $1 1 billion 
from predatory Wall Street firms to victims. We urge the agency to continue to fulfill its mandate 
by moving forward a strong rule banning or restricting forced arbitration — a pernicious practice 
which blocks consumers from j oining together to seek j ustice and forces ripped-off consumers to 
take on large corporations alone in a secretive system set up to favor corporations, giving them 
an effective license to steal. We also urge the CFPB to propose strong rules protecting 
consumers from abusive small-dollar lending that exploits the most vulnerable among us. Public 
Citizen stands strongly behind the CFPB as a key achievement of Dodd-Frank and a tried and 
true defender of American consumers. We also agree and support other statements made by 
members of our coalition, Americans for Financial Reform. 



281 


Washinqion 


Features 

MardvApvi!:0!3 

He Who Makes the Rules 

Barack Obama’s biggest second-term challenge isn’t guns or immigration. It’s saving his biggest first- 
term achievement.s, like the Dodd-Frank law, from being dismembered by lobbyists and conservative 
jurists in the shadowy, Byzantine “rule-making” process. 

By Haley Sweetland Edwards 



An late 2010, Bart Chilton, one of three Democratic commissioners at the U.S. Commodity Future.? 
Trading Commission (CFrC), walked into an upper-floor suite of an executive office building to meet with 
four top rauckety-mueks at one of the biggest financial institutions in the world. 

There were a handful of staff members present, but it was a pretty small gathering-one, it turns out, that 
Chilton would never forget. 


The main topic Chilton hoped to discuss that day was the CFTC’s pending rule on what are known as 
“position limits.” If implemented properly, position limits would put a leash on speculation in the 
commodities market by making it harder for heavyweight traders at places like Goldman Sachs and 
JPMorgan Chase to corner a market, make a killing for themselves, and screw up prices for the rest of us. 
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Position limits are also one of many wa>'S to tamp down the amount of risk big institutions can take on, 
which keeps them from going belly up and minimizes the chance taxpayers will have to bail them out. 

The financial institution Chilton was meeting with that day was a big commodities exchange, which is like 
a stock exchange except that instead of trading stocks they trade derivatives based on the value of actual 
products, like oil and gas. Chilton wouldn't say which major commodities exchange he was meeting with 
that day, but suffice it to say two of the biggest—the Chicago Mercantile Exchange and Intercontinental 
Exchange— have a lot to lose from federally administered position limits. To them, the more derivatives 
traded, the better. They’ve been fighting the CFTC’s attempts to establish position limits for years. 

The passage of the Dodd-Frank Wall Street Reform and Consumer Protection Act in July 2010 seemed to 
promise meaningful reform on this front. The law includes Section 737, which explicitly directs the CFTC 
to establish position limits and lays out detailed guidelines on how they should do so. “The Commission 
shall by rule, regulation or order establish limits on the amount of positions, as appropriate,” it reads. 

Still, even with the strength of the law behind him, Chilton waited until the end of the meeting to broach 
what he knew would be a tense subject. He began diplomatically. Now that the CFTC was required by law 
to establish position limits, his commission wanted to do so “in a fashion that made sense— one that was 
sensitive to, but not necessarily reflective of, the \iews of the exchange,” he told the executives. 

Chilton’s gracious overture fell flat. Elis hosts, who had been openly discussing other topics moments 
before, were suddenly silent. They deferred instead to their top lawyer, who explained that the exchange’s 
interpretation of Section 737 was that the CETC was not required to establish position limits at all. 

Chilton was blindsided. While other parts of Dodd-ETank were, admittedly, vague and ambiguous and 
otherwise frustrating to those, like him, who were tasked with writing the hundreds of rules associated 
with the act, Section 737 didn’t exactly pull any punches. The Commission shall establish limits on the 
amount of positions, as appropriate. 

“You gotta be kidding,” Chilton told the executives. “The law is very clear here. The congressional intent is 
clear.” 

But the executives stood their ground. Their lawy^er quietly referred Chilton to the end of the sentence in 
question; as appropriate. Those two little words, the lawj'er said, clearly modify the verb “shall.” 
Therefore, the statute can be interpreted as saying that the commission shall— hni only if appropriate— 
establish position limits, he explained. 

Anyone with a passable command of the English language should, faced with that argument, feel both 
dismay and a grudging sort of admiration. After all, given the context in which that sentence appears, the 
sheer brazenness of such a linguistic sleight of hand is, in a way, inspired. It’s the kind of thing that would 
make Dick Cheney and John Yoo proud. Joseph Heller has written books on less. 
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But it’s still, rather obtiously, just that: a linguistic sleight of hand. The words “as appropriate” have 
appeared in statutes governing the CFTC’s authority to implement position limits for at least forty years 
without challenge. In fact, the CFTC used the authority of that exact line, complete with its “as 
appropriate,” to establish position limits on grain commodities decades ago. Even those who drafted 
Dodd-Frank later weighed in, saying they had intended for the language to explicitly instruct the CFTC to 
establish position limits at levels that were appropriate. The summary of Dodd-Frank, drafted by the 
Congressional Research Service, doesn’t quibble either: “Sec. 737 Directs the CFTC to establish position 
limits,” it reads. No ifs, ands, or “as appropriate’s. 

“But this kind of thing’’— manipulating the minutiae— “is how the game is played,” said Bartlett Naylor, a 
financial policy advocate at Public Citizen, one of a handful of public interest groups tracking the rule- 
making process for Dodd-Frank. Since the law passed, the financial industry has been spending billions of 
dollars on lawy'ers and lobbydsts, all of whom have been charged with one task: weaken the thing. One 
strategy has been to carve loopholes into the language of the law, Naylor said. A verb. An imprecise noun. 
A single sentence in an 876-page statute. “With a thousand lawyers on your payroll, that’s nothing.” 

In the meeting that day, Chilton couldn’t believe what he was hearing. He pointed out to the executives 
that, in Dodd- Frank, Congress had not only directed the CFTC to establish position limits, it had also 
imposed a deadline a,sking the commission to do so months before almost any other rule. It was obvious, 
he argued, that it was a matter of when position limits would be in place. Not if. 

But the executives refused to discuss the matter further. The meeting ended abruptly, and Chilton 
wandered out into the hallway, dazed and reeling. One of the muckety-mucks from the meeting walked 
with him to the elevator. While they waited, away from the rest of the group, Chilton turned to his host. 
‘Tou guys have got to be kidding about this 'as appropriate’ stuff, right?” he said. 

“I know,” the muckety-muck replied, admitting it was a stretch. He let out a little chuckle— “but that's 
what we’re going with.” 

“He laughed," Chilton told me recently, remembering that day. “He was laughing about how ludicrous it 
was,” 

-^%u:ouple of months after that inauspicious meeting, the CFTC released a proposed ntle establishing 
position limits on oil, gas, coffee, and twenty-five other commodities markets. They received about 15,000 
letters during the publie comment period and spent the next six months reading through all of them, 
incorporating the suggestions into the draft, meeting with industry and consumer groups, and revising the 
rule. Fearful of being sued, the CFTC held off voting on the rule several times and agreed to delay its 
implementation for a year to help financial institutions comply. Finally, in October 2011, the CFTC issued 
a final rule. It was a victoiy, but a short-lived one. 

Two months later, two powerful industiy groups, who together represent the biggest speculators in the 
world, hired Eugene Scalia, the son of Supreme Court Justice Antonin Scalia, as their lead counsel, and 
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launched a lawsuit against the Cn'C. The Securities Industry and Financial Markets Association and the 
International Swaps and Derivatives Association were suing on the same grounds that the exchange 
executives’ lawj'^er had cited in that meeting with Chilton a year earlier: the CFfC had not demonstrated 
that establishing position limits was necessary and appropriate, they claimed. They also argued that the 
commission had not sufficiently studied the economic impact of the rule. 

House Democrats and nineteen senators, some of whom had drafted Dodd-Frank, petitioned the court to 
rule in favor of the CFTC, a handful of op-eds beseeched judges to do the right thing, and financial reform 
advocates called foul. 

None of it made a difference. In September 2012, the U.S. GDurt for the District of Columbia Circuit 
overturned the CFl'C’s rule. In the decision, the conrt wrote that the commission lacked a “clear and 
unambiguous mandate” to set position limits without first demonstrating that they were necessary and 
appropriate. And with that, more than two years after the passage of Dodd-Frank, there were still no 
federally administered position limits for any commodities except grain, and the CFTC was back to square 
one. The muckety-mucks at the exchanges rejoiced, as appropriate. 

Welcome, dear readers, to the seventh circle of bureaucratic hell. 

A 

Obama begins his second term, all the talk in Washington is about whether ongoing congressional 
gridlock and soul-cnishing partisanship will block the administration from achieving significant 
legislative victories, be they immigration reform, a big fiscal deal, or an infrastructure bank. But at least as 
important to the future of the country and to the president’s own legacy is whether that potentially game- 
changing legislation he signed in his first term— like the Affordable Care Act and Dodd-Frank, as well as a 
slew of other landmark bills— is actually implemented at all. 

It may seem counterintuitive, but those big hunks of legislation, despite being technically the law of the 
land, filed away in the federal code, don’t mean anything yet. They are, in the words of one CFTC official, 
“nothing but words on paper” until they’re broken down into effective rules, implemented, and enforced 
by an agency. Rules are where the mbber of our legislation hits the road of real life. To put that another 
way, if a rule emerges from a regulatory agency weak or riddled with loopholes, or if it’s killed entirely— 
like the CFT’C’s rule on position limits— it is, in effect, almost as if that part of the law had not passed to 
begin with. 

As of now, there’s no guarantee that either Obamacare or Dodd-Frank will be made into rules that actually 
do what lawmakers intended. That’s partly because the rule-making process is a dangerous place for a law 
to go. We might imagine it as a fairly boring assembly line— a series of gray-faced bureaucrats diligently 
stamping laws into rules— but in reality, it’s more of a treacherous, whirling-hatchet-lined gauntlet. There 
are three main areas on this gauntlet where a rule can be sliced, diced, gouged, or otherwise weakened 
beyond recognition. 
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The first is in the agency itself, where industry lobbjists enjoy outsized influence in meetings and 
comment letters, on rule makers’ access to vital information, and on the interpretation of the law itself. 

The second is in court, where industry groups can sue an agency and have a rule killed on a variety of 
grounds, some of which make sense and some of which most definitely do not. 

The third is in Congress, where an entire law can be retroactively gutted or poked through with loopholes, 
or where an agency can be quietly starved to death through appropriations bills. 

And here’s the really alarming part: rules run this gauntlet largely behind closed doors, supemsed by 
people we don’t elect, whose names we don’t know, while neither the media nor great swaths of the 
otherwise informed public are paying any attention at all. That’s not because we don’t care what happens; 
we do. After all, millions of us spent the better part of a year closely monitoring the battles to pass 
Obamacare and Dodd-Frank. Remember? It was high drama! Every' detail was faithfully chronicled in 
front-page headlines and long disquisitions on The Rachel Maddow Show; in countless posts by wonky 
bloggers, who dissected every in and out, every committee hearing, eveiy^ new study about the public 
option or the Volcker Rule. 

That kind of stuff is the Washington journalist’s bread and butter: the artful, insidious process by which a 
bill becomes a law. And since reporters know how the process works, how influence gets wielded and 
where the pressure points arc, the rest of us were able to follow along closely. We knew what to root for, 
what to keep our eye on, and which decision makers in Washington we could remind to do the right thing. 

But fast-forward a couple of years, and as the fate of those very same laws is being determined in the rule- 
making process we’ve found ourselves distracted by new shiny objects, like women in combat and how 
Pennsylvania will allocate its electoral votes in 2016. Part of the reason for that, no doubt, is that many 
Washington journalists, underpaid, overworked, and required to write a dozen blog posts a day, don’t 
have time to dedicate to following the rule-making process. Others simply don’t understand it. 

Regardless, the result is that the rest of us haven’t followed the progress of these landmark laws in 
anywhere near the same way that we followed it during the legislative process. And in our inattention 
we’ve made it infinitely easier for industry lobbyists and members of Congress who voted against the laws 
to begin with to destroy them by subtle, nuanced, backdoor means. By quibbling over “as appropriate”s 
and misplaced verbs. By crafting crafty legal arguments and drowning understaffed rule makers in 
indUvStry- funded hogwash. This is the way a law ends: not with a bang but with a whimper. 

For purposes of illustrating the problem, this article will focus on just one of these landmark laws, Dodd- 
Frank. It passed more than two and a half years ago, in July 2010, but most of its rules have yet to make it 
through the rule-making gauntlet. While many liberals have already written it off as a total failure— some 
were, in fact, writing its eulogy the day it passed— if s time we had some perspective. If s true that it’s not 
as strong as many experts on financial markets had called for. If s true that it doesn’t break up the big 
banks, nor fundamentally change the structure of our financial system. We may have been hoping for, say, 
a bulletproof SUV with state-of-the-art airbags; what we got instead are a few seat belts that need to be 
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welded into our old rig. But as of now, those juiy-rigged seat belts are the only thing we’ve got, and given 
the gridlock on the Hill they’re all we’re likely to get. And the truth is that they’re strong enough that the 
financial industry^ is willing to spend billions of dollars to keep them from being installed. 

As of now, roughly two-thirds of the 400-odd rules expected to come from Dodd-Frank have yet to be 
finalized. That includes big, potentially game-changing rules governing inappropriate risk taking and 
international subsidiaries of American banks, and how exactly we’ll go about regulating derivatives. In the 
next year or so, the vast majority’ of these rules will be launched down the rule-making gauntlet. The 
necessary first step in assuring that they come out the other end as strong as they should be— or that they 
come out the other end at all— is to understand the challenges they’ll face along the way. 

The basic rules of rule making 

The rule-making process is governed by the Administrative Procedure Act, which became law in 1946, in 
response to the New Deal-era expansion of the federal bureaucracy. In the late 1930s and early ’40s, all 
the new agencies were dancing to their own beat; the APA established a system-wide metronome. Since 
then, a handful of other laws have been passed, including the Regulatory Flexibility Act, Paperwork 
Reduction Act, Government in the Sunshine Act, and Congressional Review Act, which also govern parts 
of the process; but for the most part the APA is the foundation. 

Every stage in the rule-making process is guided by the APA. It begins the moment a law is passed and 
shunted off to the regulatory agency that will oversee its implementation. Once it’s in the agency, the APA 
governs the activities of a team of rule makers— researchers, analysts, economists, and lawyers— who do a 
bunch of fact gathering, perform studies, and hold a ton of informational meetings in an attempt to get a 
handle on how best to abide by the intention of the law and how to apply that intention to real life. Since 
big laws like Obamacare and Dodd-Frank deal with complex issues, Congress often makes the statutes 
deliberately vague, deferring to rule makers’ technical expertise and policy decisions, and giving them a 
significant amount of authority on how to interpret a law. All of that interpretation generally happens in 
the veiy beginning of the rule- making process, which is called the Notice of Proposed Rulemaking, or, in 
the acronymic parlance of the federal bureaucracy, NPRM. 

After spending months and months in the NPRM process, the agency eventually publishes a proposed 
rule, on which, the APA stipulates, the public gets an “adequate” amount of time to comment. Usually, 
that’s about sixty days, but it can be shorter or longer, depending on how complex or controversial a rule 
is. After that, the rule makers revise the rule again, taking into account concerns raised by regulated 
industries and the public’s comment letters. 

From there, executive branch agencies like the Food and Drug Administration and the Environmental 
Protection Agency send their rules to the White House Office of Management and Budget’s Office of 
Information and Regulatoiy’ Affairs (OIRA), which reviews the projected costs and benefits of those 
agencies’ major new rules, as well as the suggestlor^ of other agencies, before the final rule is published 
and implemented. At independent agencies like the Securities and Exchange Commission (SEC) and the 
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CFTC, a bipartisan panel of commissioners publicly debates and votes on the nile—a process that often 
results in further revisions and compromises. 

Like the rest of us, rule makers use the Track Changes feature in Microsoft Word, which assigns a 
different color font to each contributor. By the time a complex rule has made it through this whole 
process, it is “lit up like a Christmas tree,” said Leland Beck, who worked for various agencies for thirty 
years and practiced administrative law. “A rule becomes a decision on all the comments and re^^sions and 
compromises between agencies and all the individuals who got their hands on it.” Eventually the agency 
publishes a final rule, which is implemented and enforced. Voild . 

Or that’s how it’s supposed to work. But like many things in Washington, that’s just half the story. The 
rule-making process is actually a much messier, much more cacophonous affair, dictated to a large degree 
by lawmakers who voted against the law to begin -with, and by industiy groups who would often prefer 
that no rules be implemented at all. In the last decade, conser\'ative members of Congress have built ever- 
higher hurdles that agencies mnst clear, and done so while cutting their staff and budgets. 

Meanwhile, since the passage of Dodd- Frank, financial industry groups have also sabotaged parts of the 
APA’s carefully plodding procevSS, overwhelming rule makers with biased information and fear tactics and 
threatening to sue the agencies over evety perceived infraction. That’s a big reason why agencies have 
missed so many of their deadlines for implementing Dodd-Frank— a subtlety reporters frequently miss. 
(See “Why Agencies Are Always Missing Their Deadlines.”) 

“It’s just this constant, never-ending onslaught,” a former SEC staffer told me. “You’re doing battle every 
day.” 

The Gauntlet, Stage i: Asymmetric warfare in rule making 

Public interest and consumer advocates tend to describe the fight over the rules of Dodd-Frank in martial 
terms. “It’s like World War II,” said Dennis Kelleher, the president and CEO of the nonprofit Better 
Markets. “There’s the Pacific theater, the Atlantic, the European, the African theater— we’re fighting on all 
fronts.” Former Senator Ted Kaufman, an outspoken advocate for financial reform, says it’s “more like 
guerrilla warfare.” The reformers are trying “to make it at the margins, but they’re totally outgunned,” he 
said. 

The financial industry' certainly has a spectacularly enormous arsenal. Since the passage of Dodd-Fraitfei? 
the industry has spent an estimated $1.5 billion on registered lobbyists alone-pa number that most 
dismiss as comically low, as it doesnT take into account the industry’s much more influential allies and 
proxies, including a battalion of powerful trade groups, like the U.S. Chamber of Commerce, Business 
Roundtable, and American Bankers Association. it also doesn’t take into account the public relations 
firms and think tanks, or riie silos of campaign cash the industiy has dumped into lawmakers' reelect-; 
ion campaigns. 

“The amount of money and resources they’re willing to deploy to protect the status quo is unlimited,” said 
Kelleher. His company, Better Markets— one of the slickest and most vocal financial reform shops in 
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town— has a $2 million annual budget, Kelleher said, which is about how much the financial industry 
spends on its lobbying team every day and a half. 


While there’s no record of the total amount the industry has spent, it’s clear that there’s no shortage of 
money in its war chest. In the last quarter of months after Dodd-frank passed, the 

financial industry rakeddn nearly ^58 billion injiioftfe albate— about 30 percentof all U.S. profits that 
quarter. With that sort of bottom line, spending a hundred million or so to kill a single rule that could 
“cost” them a couple billion in profits is a pretty good return on investment. 

In 2009, researchers at the University of Kansas and Washington and Lee University studied the return 
on corporations’ investment in lobbying for the American Jobs Creation Act, which included a one-time 
corporate tax break, and found that it was a staggering 22,000 percent. That means that for every dollar 
the corporations spent lobbying, they got $220 in tax benefits. Based on the billions Wall Street has spent 
to weaken Dodd- Frank, it seems that they have done similar math. 
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“For every one hundred meetings I have, only one of them is with a consumer group or citizens’ 
organization,” said Chilton. While it’s good that regulated industries have a chance to express their 
opinions and concerns to those who regulate them, he said, “the deck is just stacked so heavily against 
average people.” 


It’s not just the quantity of meetings, it’s the quality, too. Kimberly Krawiec, a professor at Duke Law 
School, published a study last year analyzing the role of external influence during the NPRM period of 
Dodd-Frank’s Volcker Rule. (The Volcker Rule would ban proprietary trading, which is when banlcs trade 
for their own profits, and not on behalf of their customers, making them more likely to fail.) In her study, 
Krawiec found that while public interest organizations met with agencies in giant group meetings on the 
same day, head honchos from the industry often met with the agencies’ top staff alone. Former Goldman 
Sachs CEO Lloyd Blankfein, for instance, was not expected to share the floor. 

That’s not an insignificant advantage, considering that the NPRM period is when “the majority of the 
actual agenda setting and rule making happens,” Krawiec said. Because APA stipulations require that the 
public get a fair shake at commenting on a rule before it is implemented, a proposed rule can’t be too 
different from the final rule or an agency can get sued, she explained. That has the effect of pushing most 
of the rule making to the very beginning of the process, which is also the least transparent, since agencies 
don’t have to publish what they’re up to or who their staff is meeting with during this time. Because of 
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increased transparency efforts surrounding Dodd-Frank, agencies have been encouraged to publish all of 
the meetings that occur during the NPRM period— hence Krawiec’s study. 

Kraudec has also found that after the Volcker Rule was proposed the vast majority of substantive public 
comment letters were from the financial industry, trade groups, and their various proxies— lawyers, 
lobbyists, and under-written think tanks— all of whom have the time and money to present extensive, if 
wildly biased, legal and economic arguments. Often, industry lawyers will simply rewrite entire 
paragraphs of the proposed rule, fashioning loopholes or limiting an agency’s scope with a single, well- 
placed adjective or an ambiguous verb. Whether a rule survives that change, whether it then can be 
effectively implemented and enforced, really does come down to such trivialities. In the rule-making 
process, the minutiae aren’t incidental to the rule; they are the rule. (Don’t believe me? The U.S. Supreme 
Court rccently heard a case on a 1934 SEC nile on fraud that centered entirely on different definitions of 
the verb “to make.”) 

Industry' lobbyists are well aw'arc that they don’t need to outright kill a rule; they need only to maim it, 
and it’s as good as dead. In fact, it’s better than that: it’s on the books, the newspapers cover it— it looks 
like a success for financial reform— but industry remains as unfettered as it was before. “That happens all 
the time,” said a former rule maker at the CFTC, who spoke on the condition of anonymity. “The public 
interest groups get the headline, but if you look at the details, the industry' group has actually won. There’s 
an order of magnitude between the public interest groups’ and the industry groups’ attention to detail.” 
When I spoke to an industry lobbyist in mid-January, he put that another way. “We can’t kill it, but we 
can try to keep it from doing any damage,” he said. 

Jeff Connaughton, a lobbyist turned crusader for financial reform, said that the “ubiquitous presence of 
Wail Street” goes beyond meetings and legalesc in comment letters. In his book The Payojf: Why Wall 
Street Always Wins, he describes the tight-knit relationships between industry lobbyists and proxies and 
government officials as the “13lob,” which, in his experience, “oozed through the halls of government and 
immobilized the legislative and regulatory apparatus, thereby preserving the status quo.” Many in the 
Blob are married to one another and move fluidly from industry to government and back again, he told 
me. For example, CfTC Commissioner Jill Sommers, w’ho recently announced her resignation, is married 
to Speaker of the House John Boehner’s top aide. She used to work at the Chicago Mercantile Exchange, 
one of the biggest exchanges in the world, which is overseen by the CFTC; she also worked at the 
International Swaps and Derivatives Association, the organization that later sued the CFTC to overturn 
the nile on position limits. 

In this light, the traditional notion of “regulatory capture” doesn’t go far enough. Instead, we should think 
of it as “cultural capture,” writes the political scientist James Kwak. There may be no bags of cash 
exchanging hands, but that doesn’t matter when regulators, like many of the rest of us, have been steeped 
for so long in the idea that Wall Street produces the best and brightest our society has to offer. Regulators 
often look up to industiy' representatives, or know them personally, which begets “the familiar effect of 
relationships,” Kwak wrote in Preventing Regulatory Capture, a compilation of essays that will be 
published this year by Cambridge University Press in collaboration with the Tobin Project, a nonprofit 
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research center. “You are more favorably disposed toward someone you have shared cookies with, or at 
least it is harder for you to take some action that harms her interests.” 

Like many reformers, Connaughton points a finger at the so-called “revolving door,” which sends former 
bureaucrats into the private sector and vice versa, blurring the line between the regulators and the 
regulated. From 2006 to 2010, 219 former SEC employees filed 789 statements saying that they would be 
representing a lobbyist or industry group in ft'ont of the SEC, according to the Project on Government 
Oversight. A complex law like Dodd-Frank accelerates that cycle, Connaughton said, as industry has even 
more incentive to hire people directly from the agencies to help them navigate the new regulations. “Put 
your time in at one of these regulatory agencies while they’re doing the Dodd-Frank rule making and it’s a 
license to print money when you come out,” he told me. 

Of course, the revolving door doesn’t explain eveiydhing. A lot of the agencies are packed with ten-, 
fifteen-, and twenty-year veteran rule makers, who are motivated by the esprit de corps and have no 
interest in leaving for indust^>^ “Money isn’t everything. If you leave, there’s the feeling that you’re in the 
audience, and no longer on the public policy stage,” the former CFTC rule maker told me. “That, and at 
the agency you’re actually performing a public service. People recognize that. It’s a factor.” 

Also, the revolving door revolves both ways. Industry leaders who are later appointed as commissioners 
sometimes provide a valuable asset to rule makers. In agency parlance, “they know where the bodies are 
buried.” In many instances, these former industry officials head agencies at the end of their careers and 
have no intention of returning to the private sector. CFTC Chairman Gary Gensler, for example, spent 
eighteen years at Goldman Sachs, eventually rising to partner, before becoming one of the most 
outspoken advocates in recent years for better regulation. (In 1934, President Franklin Delano Roosevelt 
appointed Joseph Kennedy to head the brand-new SEC for this exact reason.) 

.^^Jiother swinging mace in this stage of the rule-making gauntlet is what Kelleher, the head of Better 
Markets, calls the “Wall Street Fog Machine.” “They come at you v\ith this jargon,” he said. “They want to 
make you feel like it’s too complicated for you to understand. You’re stupid, and they’re the only ones who 
get it— that’s the end game.” This is particularly true when it comes to financial products, like customized 
swaps, which traders on Wall Street have spent the last decade designing precisely in order to swindle 
their clients. 

“That’s how you make money. You make it so complicated the clients don’t understand what it is they’re 
buying and selling, or how much risk they’re taking on,” said Alexis Goldstein, who worked in cash equity 
and equity derivatives on Wall Street for several years, first at Merrill Lynch and then at Deutsche Bank, 
before joining the reform movement. The more complex the product, the higher the commission you can 
charge, and the less likely it is that there will be copycats driving down your profit margins with increased 
competition, she explained. In other words, complexity “isn’t a side effect of the system—it’s how the 
system was designed.” 
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Partly as a result of that business model, the system really is complicated— extraordinarily so. But that 
doesn’t mean it can’t also be regulated in the right ways, reformers say. How exactly that should be done 
is often a bone of contention. Take those customized swaps, for example. Right now, they’re traded in the 
private “over the counter” market, which means that they’re contracted bilaterally, often between a single 
bank and a counterparty during a phone call, and they aren’t transparent. Dodd-Frank gives the CFTC the 
power to regulate them, and many suggest that all trades should be conducted in clearinghouses, where 
customers can easily compare prices and are therefore less likely to be fleeced. Banks claim they’re too 
complex to be traded in that way. 

Kelleher says that’s “just plain false.” A customized swap is nothing more than a bundle of so-called “two- 
legged” swaps, he said. If you unbundle them, which the banks themselves do, for lots of reasons, like 
hedging, there’s no reason we can’t regulate them, he said. Just as Wall Street used the excuse of 
complexity to hoodwink their clients, they’re now using the excuse of complexity to hoodwiuk their 
regulators— “it’s the greatest coup they’ve managed to pull off,” Kelleher said. 

Others argue that customized swaps should be regulated but clearinghouses aren’t the answer. They woriy 
that if all such trading is moved to clearinghouses, then those institutions will balloon, leaving them 
vulnerable to collapse, said Peter J. Ryan, a fellow at the Unwersity of California Washington Center 
whose research focuses on financial services policymaking. In other words, the clearinghouses themselves 
could become too big to fail. 

The real problem here is not that rule makers can’t understand Wall Street’s complex financial products. 
It’s that they often don’t have enough information about those products or the systems that govern them 
to see the whole picture, and therefore to choose the best possible way to regulate. As it stands, rule 
makers, as well as the teams of agency researchers who help them, rely to a large degree on industiy to 
provide data about things like banks’ interna! trading. For proprietary reasons, only the banks have access 
to much of that information, and they have no incentive to share it. When regulators request data in 
public comment letters, industry rarely provides it; when they do, it’s often incomplete, one-sided, or 
missing crucial variables. “If there's a datum that supports their argument, they produce it If not, they 
don’t— why would they?” said Naylor of Public Citizen. 

This is one of the main reasons the Volcker Rule has been such a mess. It requires that regulators 
determine what’s proprietary trading (when banks trade with their capital base for their own profit) and 
what’s market making (the backbone of a bank’s basic business model). A Credit Suisse lobb>ast claimed 
recently that the metrics in the Volcker Rule were flawed since, in a test run, the bank found that 
proprietary' trading and market making were indistinguishable. Credit Suisse’s claim will go into the rule 
makers’ record, which, in turn, can be used as evidence in court, should implementing agencies be sued. 

In that situation, rule makers and reformers are left without a card to play. “We can’t dispute [their 
claim], because Credit Suisse owns the data and won’t share it publicly,” Naylor said. 

W'liile Dodd-Frank provides rule makers with access to a variety of new information sources— the new 
Office of Financial Research, the SEC’s Consolidated Audit Trail, the CITC’s Swaps Report— none of these 
tools do enough yet to keep them ahead of the financial industry’s constantly morphing business model, 
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which changes every time an analyst invents a new product or a new way to trade it. “The regulators need 
to be able to pool all of this disparate information together into a complete picture of the financial system, 
which I’m not sure if they have the funding and coordination to do,” said Marcus Stanley, the policy 
director at Americans for Financial Reform, a coalition of consumer, labor, small business, and public 
interest groups. If a shape shifter shows up as a mouse, building a mouse trap will only get you so far. 

It is in some ways a Sisyphean task. Here you have a group of rule makers— lawyers, economists, analysts, 
and specialists— sitting around a table. On one side, they’ve got the language of Dodd-Frank, which 
requires them, by congressional mandate, to effectively regulate new, never-before-regulatcd products in 
never-before-regulated markets that change by the month. On the other side, they’ve got a pile of reports, 
nine out of ten of which were provided by the same industry they’re trying to rein in. Meanwhile, industry 
lobbyists and lawyers are crowding into their conference rooms on a nearly daily basis, flooding their in- 
boxes with comment letters, and telling them that if the>' do something wrong, they’ll be personally 
responsible for squelching financial innovation and destroying the economy. “They're scared to death,” 
said Naylor of Public Citizen, who compares the effect the financial industry has on rule makers to 
Stockholm syndrome. “No one wants to be the one who w'rites the rule that screws up the entire financial 
system.” 

Wall Street is well aware of rule makers’ human vulnerabilities. Last year, when the SEC was writing rules 
governing money markets, the U.S. Chamber of Commerce, one of the financial industry’s staunchest 
allies, launched a public relations campaign in D.C.’s Union Station, which abuts the SEC building. They 
papered the place with dozens of bright purple and orange posters, billboards, and backlit dioramas on 
the train platforms and above the fare machines, asserting that money markets are strong: “Why risk 
changing them now?” It is not coincidental that a good number of rule makers began and ended their 
daily commute beneath those very banners. “We certainly want to get the attention of those who are 
capable of giving us the answers,” David Hirschmann, a Chamber of Commerce official, told Bloomberg at 
the time. One imagines him stifling a smirk. 

Given the many whirling hatchets in this stage in the regulatory gauntlet, it’s a miracle any rules have 
emerged in the last couple years reasonably unscathed. But they have. When that happens, industry can 
appeal to the second stage in the gauntlet: litigation. 

The Gauntlet, Stage 2: Cost-benefit analysis and a conservative court 

On a sweltering summer day in 2011, the U.S. Court of Appeals for the D.C. Circuit— the de facto second 
most powerful court in the land, and the body that oversees the agencies— sent shockwaves through the 
regulatory apparatus. 

In a now-infamous case, Business Roundtable vs. SEC, a three-judge panel decided in favor of two of the 
financial industry’s biggest backers and overturned the SEC’s so-called “proxy access” rule. The rule 
would have made it easier for shareholders to elect their own candidates to corporate boards, allowing 
investors to put the brakes on out-of-control CEO pay. In the past decade, it has attempted to establish a 
prox>' access rule on three separate occasions, but each time it w'as cowed into submission by industry 
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lobbyists claiming that the rule would destroy corporate growth. In 2011, emboldened by the language of 
Dodd-Frank, which explicitly authorizes the SEC to establish a proxy access rule, the agency tried once 
again. 

Almost immediately after the final rule was published, the Business Roundtable and the U.S. Chamber of 
Commerce sued the SEC on the grounds that the agency’s cost-benefit analysis was inadequate. The 
judges agreed, marking the first time that the court had overturned a rule explicitly authorized by Dodd- 
Frank. But that’s not the part that sent shockwaves through the regulatory apparatus. The D.C. Circuit has 
overturned dozens of regulations over the years, including six SEC rules in the previous seven years, for 
lots of reasons, including inadequate cost-benefit analyses. 

What sent the shockwaves was that this case didn’t seem to have anything to do with cost-benefit analysis 
at all. In the vitriolic decision, the panel of judges, all of whom were appointed by Republican presidents, 
lamented that due to “unutterably mindless” reasoning, the SEC had “failed once again” in its cost-benefit 
analysis. But the court never cited how exactly the agency’s twenty-three-page economic impact report 
could have done better. It simply appeared to disagree with the agency’s policy choice— and that, 
apparently, was grounds enough to overturn the rule. 

“It was a shot across the bow,” said Michael Grccnberger, a former regulator and professor at the 
University of Maryland Carey School of Law. The decision set a radical new precedent that would affect 
not only the SEC but all the independent agencies tasked with implementing Dodd-Frank, he said. It 
would also raise a powerful question: Should specific policy judgments be made by the agencies or the 
courts? “It upset the balance of the power,” Greenberger said. 

Part of the issue here is that the D.C. Circuit is packed high with conservative judges. Eight out of eleven 
on that bench were appointed by Republicans; despite four vacancies, Obama’s nominations have been 
stymied consistently by Republicans in Congress. The three-judge panel that decided Business 
Roundfab/eincluded two Reagan appointees, Judge Douglas Ginsburg and Chief Judge David Sentelle, a 
Jesse Helms prot(^g6. (That’s the same Sentelle, by the way, who headed the panel that fired Whitewater 
independent counsel Robert Fiske, a moderate Republican, and replaced him with Kenneth Starr.) The 
third judge was George W. Bush appointee and consummate Ayn Randian Janice Rogers Brown. All three 
have made a bit of a name for themselves over the years as conseivative activists, unafraid to mold 
precedent to fit their ideological ends. Their decLsion in Business Roundtable didn’t break that mold. 

In one section, for instance, the judges ask why the SEC would have dismissed public comments 
suggesting that proxy access could exact a significant economic cost to corporations. Judge Ginsburg 
writes, “One commenter, for example, submitted an empirical study showing that ‘when dissident 
directors win board seats, those firms underperform peers by 19 to 40% over the two years following the 
proxy contest.’ ” But hold the phone. Or, better yet: Wl'F? Ginsburg fails to note here that the “one 
commenter” in question is one of the plaintiffs, the Business Roundtable. And as for that “empirical 
study”? It was conducted by an economic consulting group hired by that same plaintiff In the rest of the 
decision, Ginsburg appears to ignore the precedent set by the foundational 1984 Chevron case, which, 
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among other things, stressed that judges must afford “deference” to an agency’s interpretation of a 
statute, especially when it’s “evaluating scientific data within its technical expertise.” 

Questionable judicial behavior aside, the Business Roundtable decision marked “the culmination of a 
trend empowering regulated entities to strike down regulations almost at will,” wrote Bnice Kraus, a 
former counsel at the SEC, in a subsequent report. For one, it established an inherent bias— reformers 
cannot, after all, challenge a rule in court to make it stronger. For another, it opened up the floodgates for 
future suits. If tw'o of the industry'’s most powerful organizations could sue the SEC and overturn a rule on 
such grounds, it was suddenly feasible for industry groups to sue any agency and overturn any new Dodd- 
Frank rule using the same arguments. 

It was a point that did not go unnoticed by industry. “I would hope the agencies are taking to heart the 
potential consequences for Dodd-Frank rules,” said lead counsel Eugene Scalia, after the case was 
decided. (Scalia was also lead counsel on the case that overturned the CFTC’s rule on position limits a year 
later.) Industry groups have since brought a half-dozen more cases against agencies on practically 
identical grounds. 

T!' he Business Roundtable decision had the immediate effect of adding a whole new lethal section to the 

regulatory gauntlet, this time complete with flypaper and trapdoors. In the months following, the SEC’s 
progress through the Dodd-Frank rule making is estimated to have slowed by half as they struggled to 
“bulletproof’ their rules from future lawsuits. (“They have to be more than bulletproof,” Chilton told me, 
when I asked him if that was a factor for the CFTC, too. "They have to be layered in Kevlar. We go way 
beyond the requirements of the law,”) 

The decision also had the effect of tipping the balance of power at independent agencies. By making an 
agency’s cost-benefit analysis the centerpiece of the litigation, economic models now hold 
disproportionate weight. If a single economist at an agency produces a report, based on a single model, 
and “demonstrates” that a rule would exact steep costs from a given industry, it acts like a trump card, 
according to former staffers at the SEC and the CFfC. Even if the majority of that economist’s colleagues 
disagree with him, his report will enter the public record, where it can be cited in a subsequent lawsuit 
and end up determining if a rule is implemented or not. And economic models are like statistics; you can 
always find one that supports your position. 

Along those same lines, in the wake of Business Roundtable a single commissioner— one of five on a 
bipartisan panel— now has the de facto power to torpedo a rule simply by questioning its economic impact 
in a public forum. For example, if a Republican commissioner disagrees with a rule, he will, under normal 
circumstances, be required to eorapromise with his fellow commissioners, or risk being simply ouWoted. 

If at least three of his colleagues disagree with him, the rule will pass. The Business Roundtable deeision 
seemed to suggest that a single commissioner’s verbal expression of disapproval could be used later as 
grounds for litigation and as evidence in court. Indeed, a year after the Business Roundtabledecision, in 
the CFfC’s position limits case, part of Scalia’s argument rested on the fact that former CFTC 
Commissioner Michael Dunn has expressed misgivings about the rule. 
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“When a commissioner says publicly, ‘I’m concerned about the economic impact of this rule,’ that’s 
enough to lay the groundwork for a future case,” said Chilton. Several former rule makers and staffers at 
the CFFC and the SEC told me they would “not be surprised,” given the wording of these public 
expressions of disapproval, if these commissions were getting their language directly from industry 
lawyers. 

The most profound weapon the Business Roundtable decision introduced into the regulatory^ gauntlet is 
stupefying uncertainty. “It has been paralyzing for the agencies,” the former CFTC rule maker told me. 
How extensive must their cost-benefit analyses be? What kind of costs must be measured? And costs 
to whom— the industry or the investors? What were the criteria? “It’s like going into a class and not 
having any idea how your professor grades,” he said. “Everyone is trying to figure out how to move 
forward without getting sued.” 

In the past, when an agency has been sued over a rule, that litigation has often marked the end of the rule 
altogether. Most arc never re-proposed, and those that are often emerge pitifully weak. It also has the 
effect of sending an agency back to the starting line, where it must inin the gauntlet yet again, only this 
time with more attention from Congress— which is often tbe most lethal weapon 
of all. 

The Gauntlet, Stage 3: Congress’s retroactive attacks 

Many of us think of Congress as passing a law, shunting it off to the agencies, then wiping its hands of the 
matter. Not the case. Lawmakers, and particularly those who voted against Dodd-Frank to begin with, 
have a number of tools up their sleeves, which they’ve been using consistently since 2010 in an attempt to 
retroactively weaken the act. 

One way has been to go after the regulators personally, lambasting them publically, smearing their 
reputations, and wasting their time. In the wake of the Business Roundtable decision, for example, the 
House Financial Services Committee summoned former SEC Chairwoman Mar>' Schapiro to testify before 
Congress about why the SEC had failed in its cost-benefit analysis. The Senate Banking Committee, 
obliquely questioning her competency as a leader, also requested a series of investigations into why her 
agency’s cost-benefit analyses were falling short. While lawmakers have a legitimate right to ask the heads 
of regulatory agencies to testify, in the past few years Congress has seemed to blur the line between 
inquiries and something more akin to the Inquisition. All told, since 2009 Schapiro has been called to 
testify before Congress forty-two times. 

“On one hand, those attempts to create a scandal don’t mean anything,” said Lisa Donner, the executive 
director of Americans for Financial Reform, referring to Congress’s harassment of Schapiro late last year. 
“But on the other hand, those performances waste an enormous amount of time. It plays a role. It’s 
intimidating.” 

Also in the wake of Business Roundtable, Alabama Republican Senator Richard Shelby, as if on cue, 
wielded another of Congress’s favorite weapons to kill a law in the regulatory process. He introduced a bill 
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suspending all the independent agencies’ major rules until they could be subjected to OIRA, the Office of 
Management and Budget’s subsidiary, which vets the cost-benefit analyses for new executive branch rules. 
Had that bill passed, it would have had the eifect of stopping all Dodd-Frank rule making in its tracks 
indefinitely. It didn’t pass, but last summer a similar bill— this one bipartisan— the Independent Agency 
Regulatory' Analysis Act, was introduced and passed in the House, before failing, in the nick of time, in the 
Senate. 

In the two and a half years since Dodd-Frank passed, lawmakers have introduced dozens of other such 
bills, so-called “technical amendments,” that purport to change or clarify certain sections of Dodd-Frank 
but would actually gut, defang, or kill the act entirely. Because the bills arc presented as mere tweaks to an 
existing law, and because industry cash is the only way many of these congressmen will get reelected, the 
bills are often voted on quickly, sometimes even coming up for a voice vote— a procedure usually resented 
for uncontroversial issues. 

Take the Swap Jurisdiction Certainty Act, for example. That bipartisan bill would have prevented the 
CFTC and the SEC from regulating derivatives trades conducted by American companies’ subsidiaries 
overseas. That’s insanity'. First, if any of those subsidiaries— much less hundreds of them at once— were to 
fail, they would threaten and potentially take dowm the U.S. market. (Indeed, during the 2008 crash, U.S. 
taxpayer money was used to bail out those foreign-based subsidiaries too, for precisely that reason.) And 
second, if you only regulate the derivatives traded by American institutions on U.S. soil, American traders 
will simply scoot their business over to the thousands of subsidiaries abroad, making those unregulated 
markets even larger and more dangerous. In other words, had this bipartisan, innocent-looking bill 
passed, it would have undermined all the provisions in Dodd-Frank that attempt to regulate the 
derivatives market at all. 

While the efforts of public interest groups and financial reform advocates, like Americans for Financial 
Reform, have succeeded thus far in keeping any of these bills from passing, they still have an effect behind 
the scenes. “There are instances w'here regulators say, T know what we want to do with this, but if we go 
too far, Congress is just going to wipe out the whole thing, and I want what we’re doing to last,’ ” said 
Stanley, the policy director at Americans for Financial Reform. “That’s a calculation.” 

A much more common weapon congressional opponents can wield after a law has been passed is a little 
less dramatic. By attaching riders to appropriations bills, Congress can simply forbid an agency from 
using its money to enforce oue specific rule or another— and, of course, an unenforced rule is a dead rule. 
Lawmakers can do that even if Congress has passed another law that pointedly mandates that an agency 
take the action in question. In 2011, for instance, the House Appropriations Committee, which is 
dominated by Republicans, attached a rider to its funding bill preventing the U.S. Department of 
Agriculture from using its funds to finalize and implement a series of specific rules helping small farmers 
fight back against big livestock and poultry corporations. Despite the Obama administration’s attempts to 
get those exact rules implemented, the rider passed, tying the USDA’s hands and sending small farmers 
adrift. (For more on this, see Lina Khan, “Obama’s Game of Chicken.”) 
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Using the same mechanism, Congress also has the power to defund or severely underfund any agency that 
relies on congressional appropriations, including the CFTC and the SEC— a guillotine it has successfully 
used for decades. Just last year, for instance, the House Appropriations Committee cut the CFTC’s annual 
budget by $25 million, leaving it with an anemic $180 million. (For a sense of how little money this is, 
consider that San Bernardino, a county of about two million people in California, spends more than $180 
million just on its public works department.) In 2011, congressional opponents of financial regulation 
blocked any increase in the SEC’s budget, despite or perhaps because of the agency’s massive new 
workload with Dodd-Frank. The Republicans’ argument against funding the independent agencies is 
delightfully absurd: since the agencies have not written and enforced rules fast enough. Congress should 
“punish” them, rather thau “reward” them with adequate funding. 

Yet another weapon Congress uses to retroactively kill bills in the rule-making process is to block 
presidential appointments. In January, another three-judge panel at the D.C. Circuit, led by the same 
conservative crusader who voted to overturn the SEC’s proxy access rule. Judge Sentelle, ruled that 
Obama’s recess appointments were unconstitutional. It was a radical decision that has the potential to 
invalidate rules and guidelines promulgated by the National Labor Relations Board and the Consumer 
Financial Protection Bureau for the previous year. The decision may be reconsidered (and, heaven help 
us, affirmed) by the Supreme Court, but in the meantime it brings the independent agencies further into 
Congress’s orbit. 

Congressional Republicans arc already using the decision to strong-arm Congress into weakening the 
CFPB’s independence. The only way Congress will allow Obama to reappoint CFPB Director Richard 
Cordray, or to install another head, Republican lawmakers say, is if the agency’s funding is brought under 
congressional appropriations controls. It’s an underhanded move that would eliminate the CFPB’s 
strongest asset— that it’s not subject to Congress’s manipulative purse strings— and may have the effect of 
gutting the entire agency, one of the strongest things that’s come out of Dodd-Frank thus far. 

Gunning for the finish line 

It’s true that Dodd-Frank started out as a compromise. “It was compromise on top of a compromise— a 
pile of compromises,” said Kelleher of Better Markets. And that’s what we can expect from the rule- 
making process too, he said. As it stands, how the law has fared in its journey down the regulatory 
gauntlet has been mixed. 

Some rules have been spectacularly hacked to death. Take, for example, a joint rule by the SEC and the 
CFTC, which was intended to force swaps dealers into maintaining more capital and to prevent horrible 
scenarios, like the collapse of AIG, from ever happening again. When it was first proposed, the rule 
required that every dealer trading more than $100 million in swaps should be subject to regulatory 
oversight. A bill proposed by Illinois Republican Representative Randy Ilultgren raised that threshold to 
$3 billion, but the agencies, intimidated by lobbyists’ doomsday scenarios and under the constant threat 
of litigation, raised it again: to $8 billion. The rule that eventually emerged now exempts about two-thirds 
of all swaps dealers from new capital requirements. 
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Scenarios like that can be deflating for reformers, but there have been wins, too. The CFPB remains a 
major success for consumer and investor advocates, and the SEC's rule on whistieblow^ers appears to have 
emerged fairly intact. The CFTC’s brand-new'Swap Data Repositories, which were designed to collect data 
about over-the-counter derivatives transactions, are also up and running, with the potential to shed some 
much-needed light on that shady industry. Whether the new repositories will be useful to regulators, or 
whether they will be undermined by a future lawsuit or lack of funding, is still unclear. 

In some arenas, most notably the D.C. Circuit’s activist bench, reformers have faced crushing defeats. Yet 
all is not lost. In a case this past December, the U.S. District Court for D.C., a notch below the D.C. Circuit, 
handed the industry' its first loss in years, deciding in favor of the CFTC’s rule requiring registration of 
mutual funds that engage in derivatives trading. It also marked the eud of a five-case winning streak in 
lead counsel Eugene Scalia’s battle against agency rules. Judge Beryl A. Howell, an Obama appointee, 
decided against the U.S. Chamber of Commerce and the Investment Company Institute. (Both are now 
appealing that case to the D.C. Circuit.) 

The Dodd-Frank rules that, against all odds, have emerged relatively intact underscore an important 
point: those who favor strong regulations are not without shields to protect rules against the many 
whirling weapons along the regulatory gauntlet. But in order to be eftcctive, of course, those shields have 
to be used. 

First and foremost, the White House has to gel more involved in defending its own legislative 
achievements from being gutted in the rule-making process. In addition to appointing more judges to the 
D.C. Circuit (and that’s no guarantee of success; the judge who decided against the CFTC’s position limits 
rule was a Democratic appointee), the administration should deploy its best Justice Department lawyers 
to defend against the industry’s court attacks on Dodd-Frank niles. It should aggressively push to fill 
vacancies at the agencies with pro-regulation commissioners and other agency heads, and fight harder for 
bigger agency budgets. And the president himself should shine a spotlight on the process, and support the 
work rule makers do by paying personal visits to the agencies. 

Second, the administration and its allies in Congress must address as quickly as possible the asymmetry of 
information in the agencies. In order to do their jobs, regulators must be armed with objective 
information to offset the biased or incomplete reports they receive from industry. This is particularly 
important for a small, underfunded agency like the CFTC, which doesn’t have the stable of researchers 
and economists employed by some of its brethren, including the Fed, the CFPB, and the FDIC, 

The good news is that Dodd-Frank mandated the creation of a new office whose mission, in part, Is to 
correct this imbalance of information. Housed in the Treasury and funded by bank fees, the new Office of 
Financial Research was conceived as a kind of giant weather station monitoring the financial industry in 
order to detect potential “storms” before they arrive. To that end, it’s statutorily authorized to gather, with 
subpoena power if necessary', grannlar-level data from financial institntions, including information about 
banks’ trading partners, positions, and transactions, and to make that data available to other regulatory 
agencies. The only question is whether the OFC will have the political backing it needs to fulfill those 
ends. 
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As of now, it has a very small budget and an advisory board heavily weighted with industry insiders. It’s 
also facing extraordinary' political opposition, mostly from congressional Republicans, who have called for 
nothing less than its immediate abolishment, arguing that it compromises data securit>’ and encroaches 
on the private sector. Making sure that the OFC survives and overcomes any legal challenges to its ability 
to share key information with regulators should be a top agenda item for congressional Democrats and 
the new treasury secretary, Jacob Lew. 

Third, reformers and reform-minded analysts, lawyers, and academics need to do a better job of making 
their voices heard in the agencies. The Administrative Procedure Act, which governs the rule-making 
process, painstakingly enshrines public commentary, but as of now the vast majority of the substantive 
comments are coming from industry groups and their proxies, including bought-and-paid-for think tanks, 
trade groups, and consulting firms, which have the time and legal expertise to dedicate to such things. 
Launching a counterinsurgency in kind will obviously require a pretty chunk of change. Perhaps it’s a 
place where foundations can make a real difference. If more individuals and groups weighed in with smart 
ideas and substantive research to counter industry, it could help strengthen the rule makers’ hands. 

Rule makers read and make note of ev^'ery comment letter, and those letters have a cumulative effect of 
pushing policy, staff members at the SEC and the CFTC told me. That’s particularly true in instances 
where a rule-making team believes the best public policy differs from what industry is advocating. “To the 
extent that there was already an argument for a given position, a public letter will give a team support. 
There’s a sense of ‘See? Other people think this too,’ ” a former SEC staffer told me. 

Reform groups like Americans for Financial Reform, Better Markets, and Public Citizen have thus far 
done a heroic job writing substantive, evidence-based letters of concern and organizing public letter- 
writing campaigns. Groups like Occupy the SEC, which is run by people with direct experience in the 
financial industry, have also submitted long, well-informed reports to the agencies and engaged with rule 
makers personally. Those voices make a big difference. But they go only part of the way toward countering 
the oveiwhelming influence that industry has enjoyed. 

Fourth, what’s needed is the vigilance of the wider public. That may seem unreasonable to expect— who 
has the time or inclination to follow the grammatical arcana of rule making as it moves through the 
process? But in an age of Wikipedia, when millions of people write and edit tomes on obscure and 
complex issuCvS on a daily basis, there’s no reason in lheor>' why more Americans couldn’t weigh in on 
regulations that most of them clearly favor. Nearly 75 percent of voters, Republicans and Democrats alike, 
support “tougher” rules and enforcement for Wail Street financial institutions, according to a 2012 poll 
commissioned by a coalition of consumer, reform, and public interest groups. 

Those same citizens should also prod their members of Congress. The political scientist Susan Webb 
Yackee has found that the attention of lawmakers is one of the primary factors that can help curb industry^ 
influence in the regulatory process. In the stew of congressional power stniggles, and with the financial 
industry furiously underwriting lawmakers’ reelection campaigns, members of Congress have a variety of 
reasons not to stick their necks out. Their constituents should insist that they do. 
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Finally, there’s no mystery about how to stir up public attention: the press needs to do a better job of 
covering the regulatory process. Again, that may seem unreasonable, especially in an age when for-profit 
news has lost its business model. But it needs to be done. Those same editors, reporters, bloggers, and 
wonlty producers at The Rachel Maddow Show who followed the passage of Dodd-Frank so closely two 
and a half years ago should tune in again. 

As of early February, fewer than 1,50 of the estimated 400 rules from Dodd-Frank had been finalized, 
according to Davis Polk & Wardwell, a law firm that keeps track of such things. Nearly the same number 
had not even been proposed yet. All together, almost 65 percent of the law, including potentially 
significant hunks, like rules on extraterritoriality and systemic risk, have yet to be finalized. 

In the next year or so, the vast majoritj' of these new rules will enter the regulatory' gauntlet, while 
agencies and industry' will watch carefully as those that have already been finalized are implemented and 
enforced. Industry and its allies in Congress will scream bloody murder and claim that Dodd-Frank rules 
are imposing an insurmountable burden on industry, the economy, and the American people. Meanwhile, 
the agencies either will attempt to hold the line or, without the glaring light of public scrutiny, they w'ill 
allow industry to take the lead again. What happens in the next year or two will have a profound effect not 
only on Dodd-Frank, but on the future of our financial industry. “We’re in the fifth inning,” said Kelleher. 
“The only way to guarantee you'll lose is if you walk ont before the end of the game.” 

Haley Sweelland Edwards is an editor of the Washington Monthly. 



